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^^t^' is recommended that the enclosed document 
entitled^icrophones; Policy Brief** and its accompanying 
three volumes of numbered exhibits, prepared by the Research 
Unit of the Research*-Satellite Section in close coordination 
with the Special Investigative Division, be forwarded to the 
Director for his information and that this brief be updated 
as required. 
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The Director's views on eavesdropping by means of 
electronlc^jie^£S5 have been long-standing and openly expressed* 
Wlt"Hregard to wiretapping, for example, the Director has 
steadfastly held his ground. In public statements, in dis«- 
emissions with and recommendations to various Attorneys General 
.^and in opinions solicited by other Government officials and 
members of Congress, the Director has continued to caution 
against the evil that could result through the indiscriminate 
iise of these devices and from the lack of tight administrative 
^ ^^ontrols over their operation. 

It is apparent from the widespread press coverage 
^ itl|tnd public discussion of the topic of electronic eavesdropping 

j;hat the Imprecise use of ^terminology has led to misunderstand- 
g^^jlng, if not confusion .x^laticrophone surveillances are separate 
cr^nd distinct, although a't' times related to, techni cal or 
elephone surveilla nces. The use of microphones by the FBI 
as been brought IhtoPlssue most recently in the civil suits 
n lAs Vegas involving FBI personnel and in the Fred Black ^ 
ase. This brief attempts to examine microphone surveillances 
n detail and to trace definitively and authoritatively the > 
egal problems and development of Bureau policy in this highly 
sensitive area. A separate policy brief on the subject of .-.^ J 
wiretapping is ctirrently being prepared. 

I This brief, then, is a study in depth of the history 4^ 
of Bureau policy concerning microphone surveillances. It -V 
traces that policy from 1938 when Bureau authority was first V 
required for their use through the continual dealings with this^y \ 
Department for legal guidance and counsel. It relates the 
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significant court decisions in this area of the lav, sets forth 
the Department's legal advice to the Bureau, and Illustrates 

the Bureau's practical Implementation of that guidance* 

Throughout this document, the Departmeht's knowledge 
and/or approval of microphone surveillances are documented* 
Of particular significance are the Bureau's efforts to obtain 
Departmental backing for the use of microphones Involving 
trespass after Attorney General HcGrath in February, 1952, 
ruled that he could not authorize them* Confronted with the 
absolute necessity of using this investigative technique to 

tions with the Department culminating in a memorandum from 
Attorney General Brownell on 5«-20-S4 which formed the basis 
for the Bureau *s subsequent use of microphones involving 
trespass in both the security and criminal fields* 

Of more recent interest the brief traces Bureau 
policy through the tenure of Attorney General Kennedy and his 
drive against organized crime* It documents in detail 
Kennedy •s knowledge of and approval for microphone 
surveillances in investigations of organized crime* More- 
over the brief sets forth factually the knowledge of 
Mr* Kennedy's staff that this technique was being used by 
the FBI* Finally, the brief brings Bureau policy up to date 
through the tenxure of Attorney General. Katzenbach* 

In this brief an objective study in depth was 
undertaken to provide the Director with a clear picture of 
the development of Bureau policy involving microphone 
surveillances* This brief sets forth documented facts which 
will not only defend the Bureau against criticism but also 
present a positive and convincing case for the Btireau^s 
tightly controlled and strictly limited use of microphone 
surveillances to achieve investigative coverage essential to the 
national safety and welfare* 

BBCOMMENDATIONS ; 

1* That the enclosed |k>11c7 brief be furnished to 
the Director for bis information* (A detailed table of contents 
has been prepared for the Director's ready referral and use* 
Exhibits* mentioned in the brief are keyed by nximbers to the 
docximents tabbed In the accompanying three volumes of exhibits}* 
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SUMMARY 

Extensive file reviews disclosed only tbmt 
the early use of microphones by the FBI is not recorded 
in any detail • It appears that microphones were used 
by the FBI in the late 1920*s and early 1930*8 to obtain 
intelligence in criminal cases* Prior Bureau authoriza* 
tion for microj>hone installations was first required in 
1938 and since that time Bureau headquarters has main« 
talned tight control over the field in the use of these 
devices • 

Over the years t t|ie FBI continually sought 
legal advice from the Department concerning microphone 
installations and the admissibility of evidence obtained 
from them* In the early 1940 *s the Department relied 
on a significant Supreme Court decision^ G oldman v * 
United States t which held that a microphone surveillance 

not equivalent to an illegal search and seizure 
plrohlbited by the Fourth Amendment. On the basis of this 
dec is ion 9 Alexander Boltzoff , Special Assistant to the 

Attorney Generalf even advised that evidence obtained from 
a microphone installed by trespass would be admissible, 
because a microphone surveillance was not equivalent to 
an illegal search and seizure • 



Recognizing thm unsettled state of the Im 
in this area, the Departnent in 1946 observed signifi^ 
cantly, *\..the operation of the FBI in detecting erlne 
should not be disturbed nerely upon a possibility* • 
Despite this cooiaent by the Department » Bureau officials 
continued to be concerned about the adaissibllity of 
evidence obtained from microphones involving trespass. 

. In a review of existing policy on microphone 
installations by the Executive Conference on June 9, 1950, 
it was noted that the Department had knowledge of the 
FBI^s use of microphones Involving trespass in some cases. 
Nevertheless 9 the Bttreau was installing and using 
microphones on its own authorlty-»without authorization 
from the Department. The comment was made that the 
Bureau, in countenancing Illegal activities by authorizing 
some microphones which involved trespass, was Influenced 
by its overriding obligations to gather intelligence 
information in the security field and to safeguard the 
welfare of the country. 

In this situation, the Bureau faced a dllemna* 
Although the Attorney General had authority by Presidential 
Directive to approve wire taps, he had no such 
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authority In regard to nicrophone installations. Tbe 
fixecutive Conference observed that if the FBI asked 
the Attorney General for authority to install micro* 
phones it would* in most instances* amount to a request 
for authority to engage in an illegal activity (trespass) • 
Obviously* it vas extremely doubtful that the Attorney 
General would grant such authority. Thus* to raise this 
issue with the Attorney General might result* when 
trespass was involved* in the loss of this investigative 
technique so vital to the fulfillment of the Bureau *6 
r espons i bi 1 i t ies » 

The over-all issue of the use of microphones 
involving trespass was presented directly to the DepartF.ont 
in October* 1951 • Attorney General UcGrath replied as 
follows on February 26* 1952 , **The records do not indicate 
that this question dealing with microphones has ever been 
presented before; therefore* please be advised that I 
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cannot authorize the Inst ellmt Ion of a microphone 
involving trespass under existing law*** The Director 
ordered that FBI microphone installations involving 

for three microphones in security cases* 

Following Ur« HcGrath^s rulingt the Bureau 
began discussions with the Department because it was 
confronted with the problem of what actually constituted 
trespass in the then existing law. At this timet 1952^ 
the Department believed that any microphone installation^ 
except a contact device, constituted trespass unless 
approval were given by someone who controls the premises, 
such as a Bureau Informant « 

Faced with this situation, the Executive 
Conference of May S, 1952, unanimously recommended 
approval of the following which became Bureau policy; 

(1) 'that, basically, microphones be installed 
without trespass; (2) that, if this is not possible, and 
the intelligence to be gained is a necessary adjunct 

to the investigation in select cases^ consideration be 
given to authorising a microphone • After the Director 
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Conferred with Attorney General UeGranery on June 6^ 
1952| the Attorney General authorized microphone 
installations in security cases even though trespass 
night be coiamltted# 



with Departmental Attorneys in an attempt to obtain 
a modification of the Department's strict interpreta-- 
tion of what constituted trespass in the installation 
of microphones* These discussions were influenced by 
a 1954 Supreme Court decision ^ Irvine Calif or nia * 
Although the Court held that evidence obtained illegally 
by police from a microphone installed in a bedroosi was 
admissible in a state court on a gambling charge » it 
described the conduct of the police as ^'incredible." 
This led the Department to conclude that the Court 
might decide the admissibility of evidence obtained by 
Federal officers from a microphone by balancing their 
^reprehonsible" conduct against the nature of the crime 
and the weight of the evidence • 

The negotiations with Departmental Attorneys 
for a modification of their interpretation of trespass 



Bureau officials had regular discussions 





culminated In a aemorandua from Attorney General Brovnell 
dated Uay 20^ 1954 « Hie Bureau had previously reviewed 
and approved his final draft of this memorandum^ In 
that review^ It was pointed out that the memorandum 
gave the Bareau a **C7een light^ for the use of microphones 
in internal security cases* Kelative to criminal cases, 
it was noted that the Attorney General was **not as 
strong but he tal:es cognizance of the need for micro- 
phone surveillances in cases affecting the national- 
safety and indicates they should be used in only the 
more Important investigations." 

Following the receipt of this memorandum from 
Attorney General Brownell, the Director instructed that 
llr« Tolson should pass on all microphone installations 
trhethor or not trespass was involved. 

When the Bureau's Criminal Intelligence Program 
as it exists today, was instituted in November , 1957 » 
the field was instructed that no requests for technical 
coverage (wire taps) would be considered • Relying on 

1954 i the Bureau urged the field to use microphone 

■ • 

surveillances in this nrograa^ 
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Tbe constant Bureau re<»evaluatlon of policy 
concerning microphone surveillances caused the Executive 
Conference to again consider^ on July 20 » 1959^ vhether 
the Bureau should seek approval froa the Attorney General 
before instituting microphone surveillances In specific 
cr joHjiiiajk cases* *ue aXocuwaVO ^cn^ ere nee unanAiaOus^jr 
agreed^ ^nd the Director approved ^ that the Bureau should 
continue 9 as in the past, to rely upon the authority 
contained in Attorney General Brownell*s Hay 20, 1954, 
nemoranduBi* This policy was still being followed on 
January 21 , 1961 ^ when Kobert Kennedy , who had already 
built a public image as a crusader against crime , became 
Attorney General and launched an intensified Federal 
drive against organized crime • 

While 22r« Kennedy was Attorney General he had 
a close personal relationship with former FBI Assistant 
Director Courtney Evans who not only served in a liaison 
role between the FBI and the Attorney General » but also 

supervised the Bureau *s drive against organized crime « 
Through this liaison^ Ur« Kennedy had an opportunity to 
learn daily of the Bureau* s progress in Its investigation 
of organised crime. 
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Early In Ur« Eesnedy^s tenure as Attorney 
General » his Deputy. Byron White » vas furnished a rneno^ 
randun dated Kay 4^ 1S61^ for the Attorney General *0 
Information. This nenorandum stated that the FBI policy 
on the use of microphone surveillances t with or without 
^ trespass^ was based upon the Uay 20, 1954, memorandua 

from former Attorney General Browne 11 • It was also pointed 
out that the FBI was using microphone coverage on a restricted 
basis to obtain Intelligence against organized crime • 

When Ur« Bvans told lit. Kennedy In July, 1961 . 
that the FBI was not using wire taps but was using micro- 
phones In Its investigation of organized cririe, the Attorney 
General stated that he was pleased that the FBI hac been 
using microphone siirveillances in organized crime matters • 

VSr. Kennedy *s knowledge of FBI*s use of micro* 
*^kocos in its Invest i'^at ion of organized crime is clearly 
V^j evident In his written approval, on August 17, 19C1 






In addition, 

Ur. Kennedy, in August, 1961, requested an ^-appropriate 

p'ho repre*- 




surveillance** o 
sen ted James &offa# lEr« Kennedy was furnished dally 
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another occasloiii Ur# Kennedy revealed that he was 
avare that the FBI used microphones when he asked 
lSr» Evans to determine If the TBI had conducted a 
microphone surveillance on a former Chief Counsel for 
the Atomic Enorgy Conmlsslon. 



to a tape recording In the FBI*s Chicago Office. This 
recording was made from an FBI microphone surveillance* 
Again, when he was In the FBI^s New York Office In 
November, 1963, Mr* Kennedy listened to a tape recording 
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In both Instances, the circumstances Indicated that the 
recordings came from FBI microphone surveillances • 



were aware, on a continuing basis, of the FBI*s use of 
microphones • For example, members of his staff were 
present In Chicago and In New York City when he listened 



slgnlfleanee. Is a letter sent to Senator Sam J« Ilrvln, Jr«, 
of North Carolina, by Assistant Attorney General Herbert J« 
Miller of the Criminal Division on Hay 25, 1961 « In this 
letter, Ur« Killer said he had learned from the FBI that 
It was then using electronic listening devices to obtain 
Intelligence regarding organised crime • ^ 



llr» Kennedy also listened. In March, 1963, 



Moreover, members of Ur. Kennedy's staff 



to r 
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On April 9t 1964^ tbe Director » In a memo^ 
randua to Assistant Attorney General Hlllert stated, 
'^•••aa the Department knovs, tbls Bureau does utilise, 
on a very restricted basis, electronic Investigative 
aids In the Investigation of Important matters affecting 
the security of the country and In the collection of 
Important criminal Intelligence Information relating 
to organized crlme««»** 

]Sr» Vllllam Hundley, Chief of the Department's 
Organized Crime and Racketeering Section when Ur« Kennedy 
was Attorney General, stated In an Interview by FBI 
representatives on December 30, 106 5 , that he had been 
aware, at the time, that the FBI had been using micro* 
phones In Its Investigation of the underworld ''skimming 
operations*' from gambling receipts at casinos in 
lias Vegas, and had discussed microphone coverage In 
Las Vegas with Assistant Attorney General Uiller* 

In regard to security matters, the FBI has 

broad authority through the President's Foreign Intelli-- 

gence Advisory Board to collect foreign intelligence in 
the United States « 
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Bureau policy on the use of microphone 
surveillances has undergone several najor changes 
during the time lfr# Katsenbaeb has been Attorney Ceneral* 
On Uarch 30^ 1965 , Ur« Katsenbach requested that^ In 
line with similar procedures of long standing regarding 

technical surveillances (wire taps), requests for each 
microphone surveillance be submitted to him for approvals 

In vlev of hearings being conducted by the 
Long Committee and the pressure It was bringing to bear 
on the Internal Revenue Service t the Attorney General 



position to state that the FBI had no microphone coverage. 
The Director, In ordering the discontinuance of all micro* 
phone survelllancest noted that he realized the value of 

microphone Installations In both security and criminal 

Investigations, but he had to comply with the will of 
Congress and the desire of the Attorney General • 
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Attorney General Katzenbach again authorized 
microphone siirvelllances In security cases on September 27 , 
1965 • Although he said he recognized the need for micro- 
phone Biirvolllances for Intelligence relating to organized 
crlme^ the Attorney General stated that such coverage should 
bo limited to security cases **ln the light of the present 
atmosphere,^ 




former Attorney General Kennedy allegedly stated that he 



never authorized siicrophone surveillances In 7BI Investiga^ 
tlons ox organized erlno» In addition^ ur« Eatzenbach 
has stated that l&r« Kennedy told him that he «as unaware 
of the FBI*0 use of microphone surveillances against 
organized crime # Ur« Katzenbach has» however ^ said 
**that the actions of the FBI in this area were in any 
event Justified on the basis of understandings between the 
Bureau and prior (pre««1961) Attorneys General. He added, 
**I 8BI prepared to stand behind those actions.** 
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DEFINITION OP TERMS 



Any clear coBprehenslon of the problens Involved 



in eavesdropping by Means of electronic devices requires a 
precise definition of the terss Involved. It Is apparent 
froB the widespread press coverage and public discussion of 
this topic that the Imprecise use of temlnology has led to 
Misunderstanding^ If not outright confusion « Therefore , for 



usage since Uay^ 1943» the following definition of terms will 
be used: 

Wire Tap (also Renown as Wire Tap Surveillance, Telephouo 
Surveillance^ Technical Surveillance, Tesur) 



telephone conversation* It Is usually accomplished by 
physically attaching a device to the telephone line. 

Microphone (also l:nown as Microphone Sux^vell lance, Sllsur) 



other than wire tapping. Described below are several varl-> 
atlons of Microphones soms of which Involve the use of telepla 
lines and/or equlpMeat but do not constitute wire taps as 
defined above « 




A wire tap Is the monitoring of both ends of a 



A Microphone Is a device used to eavesdrop by mean 
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CoMbloatlon Wire Tap and Microphone 

In 0OM Instances 9 a microphone Is concealed In a 
telephone instrusent for the purpose of monitoring conversa 
Is the srea of the instrument as well as both ends of the 
telephone conversations. This Is considered a comtilnatlon 
wire tap and microphone* 
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Early Use of Mlcronhonea by FBI 

Estensive file reviews disclose oxkly that tbe 
early uso of aicropliones by the FBI is not recorded in 
<4iny detail. It appears that microphones vere used by the 
FBI during the 1920*8 





a the late 1920 *s and in the 1930 *s, 
their use vras confined to the obtaining of intelligence 
Infonaatlon la criminal cases* (Exhibit 1 ) 

Bureau Authorization First Required in 1938 

Zn » memorandum from Ur* £# Pe Coffey to Mr* Nathan, 
dated June 3^ 1938, the Technical Laboratory expressed the 
opinion that the question of prior Bureau authorization for 
the Installation of a microphone had not previously arisen. 
ttr« S« A* Xamm noted on this memorandum that Bureau author* 
Isation should be obtained on all occasions* (Exhibit 2 ) 

This requirement for prior Bureau authorization 
to install a microphone vas Incorporated in the Manual of 
Bales and Regulations on Kovember 1^ 1938^ and read as 
follows} 





Today I a substantially siiallar provision of the 
Uanual of Hules and Regulations reads , 




Instructions to Fieldt 1941, 1944 

* 

All Special Agents in Charge T7ere advised by 
letter dated Septcnber 5^ 1941^ that all requests for the 
Installation of microphone surveillances must be made by 
the Special Agent in Charge or the Acting Special Agent 
In Charge and must be made telephonically tt> Ur« Tama 
or^ in his absence^ to Ur* Tolson* This letter also 
A^n^r^ri ^-hn^ ilessrs« Tamm and Tolson would not authorize 
the installation of a microphone surveillance except upon 
the personal Instructions of the Director. (Zlxhiblt 5 ) 
These instructions vere later modified on April 22 ^ 1944 » 
to permit the field to make the requests by coded teletype 
or by confidential letter as well as by teletype, (Exhibit 6) 



IiEGAL Iim:PJ>nETATIONS 



Supremo Court Decision in Goldman Cose, 1042 

An important decision involving the uso of a 
microphone was rendered by the United States Supreme 
Court on April 27, 1942, In this case, Goldnan v. 
United States, the Court held that* conversntions overheard 
by Federal ag:cnt8 through th 





[installed on a ivall adjoining the 
defendant's room were admissible and that the use of such 
an instrument vas not a violation of the Fourth Amendment's 
prov'lsioa against illegal searches and seizures. It is 
signif icnnt to note, however, that the installation of 
the instrument which produced the evidence did not involve 
a trespass. (316 U.S. 129) 

FBI Dlstj.nctlon betr/ecn Technical Microphone 

All Special Agents in Charge vere advised by 
letter dated Uay 15, 1943, that the term technical 
surveillance would bo construed to mean a telephone 
surveillance as distinguished from a microphone surveillance. 
(ExI^Jbit 7 ) The letter stated that it was essential that 
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this distinction be borne In nlnd when requesting 
authorisation because microphone surveillances were 
authorised by the Bureau but technical surveillances 
had to be approved by the Attorney General. 

written, tho Attorney General had authority by virtue 
of a Presidential Directive of 1940 to approve wire 
tapping. (Exhibit 8 ) This Presidential Directive is 
still In effect today* On the other band, the Attorney 
General had not been given sinilar authority to approve 
nicrophone survoll lances at that time. 

Letxal Guidance Sourtht from Departnont, 1944 

It is clearly evident that Bureau policy on 
microphone installations was influenced by answers to a 
series of hypothetical questions provided in a oemorandua 
tfjtt^Aj July 4, 1944, by Alexander Holtsoff^ Special 
Assistant to the Attorney General « (Exhibit 9 ) The 
Director's inquiry which prompted Holtzoff *8 answers was 

the first in what was to becoao a series of requests over 

the years posing hypothetical situations involving the use 
of nicrophones and seeking legal advice and guidance froo 
the Dcpartnente 
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Pertinent portions of Holtzoff *s reply were 
incorporated in a letter to all Special Agents in Charse^ 
dated August 15, 1944. (Eshlbit lo ) The follotying 
pertinent quotations are taken from this letter: 

***le Vhero a contact microphone is used 
upon the outer c:::troniti03 oZ the promises and 
where no trespass haa been nade upon the 
pronisQci f roa v/hlch the Inf emotion is being 
obtainede* 

**The evidence so obtained is clear admissible. 

^**2e ^?here a microphone ^ not a contact 
microphone, is placed against the innermost 
property line ot the prouisea of the 
individual in question. The typo o3? 
installation bed in nind is where the vail, 
baseboard, or other property is gone through 
from an adjoining room and the microphone 
placed against the wall, baseboard, telephone 
box, etc., of the premises in question.* 

**The evidence so obtained is clearly admissible. 
It should be borne in mind in this connection. « . 
that evidence obtained by a trespass not 
amounting to an unla\7ful search and seizure 
is not rendered inadnisslblo merely because 
* of the tioans by \7hich it was secured. 

"•3. Where entrance is had into the 
premises in question with pernlssion of the 

janitor, nanaser, or anyono else in authority 

and a ulcrophone installation made within 
the confines of the room itself. It Trill be 
/ appreciated i^ an opinion is ventured in 
; this rosard: first, whore the installation 
/ is made prior to the tine that the person 
actually talies possession of the property; 
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second, \?hore tho InGtallatlon is nado aft or 
tlio Dorson la actually in Dossosoion and 
occupying tho promises 

**Tho evi donee is clearly admissible if the 
Installation is nado prior to tho tino t/hen 
the subject actually takes po3sosslon of the 
property. Cn tho basis of the principles 
horetoforo stated, it \70uld seen also that 
the evidcnco should bo. adnlsaible even if 
the installation is nado vhllo the subject 
is actually in possession and occupying the 
promises* 

•4* TThere tho oxistin(? facilities trithin 
the prcnleos are used merely tUrout^ii a moans of 
rewirlnc tlio sane* It is nen,nt by this that no 
actual nicroplione is installod ai:d that the 
facilities presently on the prcniccs are used for 
this purpOoO, It v/ill bo appreciated in this 
regard i£ you vill venture an opinion: first, 
vhore the caao is installed \;ith poruission of 
tho Janitor, tianaser, or other porcon o£ possible 
authority; soconct, \7here an actual trespass is 
cominittod. * 

"The ansv/or applicable to case l^o. 3, Just 
discussed, also Governs the situation in case 
Wo. 4* It is undcrrjtood that rcT/irlns does not 
involve any interception of a conversation 
passing over a telephone ylre* 

"•5. Where an actual trespass is committed 
and a microphone installation I3 uade within the 
confines of the premises in question** 

••On tho basis ejt the principles heretofcro 
discussed^ it \;ould seem that evidence so 
obtained should be adraisslblo^ although no 
precise case decided by the courts involving 
such a situation has been found. The basic 
principle n<>vorninr: the situation is tho ono 
heretofore discussod, namely , that trespass 
not amounting to unlawful search and seizure 
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dOQ3 not vitiato tho cvldonce obtained thereby 
and that nicronhono survolllcnce ig not 
equivalent CO i^n illor.ax s ^nrca and n eizurOa * 
CoId.\au V. iiultod States^ olo U.S. V^Q. 

"♦6. Whci*o a nicpophone installation is made 
in a hall or roon cubjcct to public hire. In this 
regard it 'vyill bo approciated if you T7ill offer an 
opinion in tho event tho Inr^tallation Ig nriUG prior 
to tho actual hirins of tho hall and after tho 
actual hirin^T of the hall by tho person in question, 
and whore tho installation la made ^ith tho 
porniisi'ion ot the management and/or as a result of 
trespass • * 

'•In all of tho situations onvlsasod \7ithin tho 

foresoin^ question, it v/ould neom t^i^t tho ovl donee 
is adiilGsible on the principle heretofore discuc5:ied. 
Thoro is clearly no doubt as to its admissibility 
in the event that tho installation is nacio prior to 
the actual hiring of the hall and v/ith the 
pcrirAissicn oi tliD Tuanasouent • V/hile the Quastion 
; is not eclually clear in tho other instance, it 
i vrould seem that on the general principle heretofore 
' discussed, tho cvidonca obtained under all of the 
' cots of facts covered by case llo. 6, should be 
' admissible." 

« 

Zt should be emphasised that }.Ir« Uoltzoff rolled 
heavily on the decision in Goldman v. tTnlted States , particularly 
that portion of the decision vhlch held that a microphone 
Burvelllanco was not equivalent to an ll.legal search and seizure 

prohibited by tho Fourth Amendment* 
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I ) 



- T - 





Instrwctions to Field, 1944, 1045 

Tight Bureau supervision of tccbnlcal and 
microphone survelXlancofei Is mrnlfost In a letter 
addressed to all Speclrl Agents In Charge on Noveinber 18^ 
1944. (Exhibit n) It was stated In this letter that 
Instructions requiring specific Bureau approval for the 
Installation of any technical or microphone surveillance 
Viore first Issued in a letter to all Special Agents in 
Charge on September 5, 194 1^ and had been brought to 
their attention on several occasions thereafter, niese 
Instructions were again being brought to their attention 
to insure that there \?ould be no possibility of misunder-* 
standing and to advise them that any deviation from these 
instructions would result in the most drastic adninistratlve 
action. 

Five months later, on April 18, 1945, all Speci&l 
Agents in Charge were again reminded that they, or the 
Assistant Special Agents In Charge, must personally approve 
all requests sent to the Bureau for technical or microphone 
surveillnnces. (Sxliibit 12) 



J 
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Legal Guidance Obtained from Dapartiiieiitt 1946 ^ 1947 

The Bureau* 8 eoncern for close auponrieion and tight 
control of aicrophonea is evident again in the early postwar 
periods Following the pattern of presenting hypothetical 
^ situations involving the use of microphones which had been 

established by the mesorandm to Special AAsistant to the 
Attorney General Holtzoff in 1944^ the Director continued to 
make similar inquiries of the Department. 

Assistant Attorney General T* Lamar Caudle responded 
to one such inquiry by memoranda dated December 3 and December 13, 
1946. (Ilrhlbit 13) The IJcpartmcnt ansrcrs to these 
hypothetical situations revealed a transformation in Its 
interpretation of the law regarding the admissibility of 
evidence obtained from microphones* 

In brief t Ur« Holts^off had felt that the evidence 
might be admissible even if a trespass wore committed, because 
a microphone did not constitute an unreasonable search and 
seizure under the Fourth Amendment* The Department was now of 
the opinion that evidence against the defendant obtained froci a 
microphone would not be admissible even if entry into the 
apace were made under color of authority^ such as with the 
cooperation of a landlord or hotel manager* 




Xa rendering tliis opinion^ tlie Dopartnent stated: 

Heretofore in every case in which the 
search and seizure have been denounced and 
the evidence held inadmissible as constituting 
a violation of the rights secured by the 
Fourth and Fifth /^-ncndmcnts there his been 
a physical trespass against the defendant. 

^Therefore, it vould seem that where there 
has been a physical trespass upon the premises 
occupied by the defendrnt which directly 
results in affording the Federal agents with 
the means of listening to private convcrsr tions^ 
the evidence obtained by that means would be 
inadnisslblc on the ground thc^t it wr^s obtained 
by an illes^l search c'nd seizure « ^^e 
hypothetical situations listed by the Director 
of the FDl pose varyin,? degrees of trespass. 
The answers to the problems presented are 
a matter of Juds^rient which must be based 
upon the roiationsnip between the trespass 
and the ability to overhear the conversation.'* 

It is worthy of note that the Department stressed 
the physical aspect of the trespass involved in the 
Installation of the microphone # It continued to rely on 
the authority of Goldmen v> Pnited States in stating that 
there would be no violation- of the defendant's constitutional 
rights when the microphone was not installed within the 

prestiscs occupied by tlie defendant and there vas no trespnss 

on those premises* 
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In rendering its opinions on these hypothetical 



situations « the Department noted the unsettled state of 

the lav in this area and, vhere it vas not sure of its 

ground because there vas no case In point « it observed 

Blgttlficantl7f 

"■••the operation of the FBI in detecting 
crime should not bo disturbed merely upon 
a pps3ibility«««" 



opinion^ the Bureau incorporated the results into a 
letter to i^ll Special Agents in Charge dated March 31, 
1947. (Exhibit 14) 



After a thorough study of this Departmental 
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PROBLEM OF MICROPHONES IWYOLYING TOKSPAS8 
Review of Bureau Policy by Executive Conference ^ June 9^ 1950 

The unsettled lav regarding the adnlssibillty of 
evidence obtained from nlcrophones was obviously of 
continuing concern to Bureau officials • That concern and 
a realistic effort to deal with this situation are reflected 
in the deliberations of the Executive Conference held on 
June 9t 1950. (Exhibit 1^ The Conference dealt with the 
problems inherent in the use of three types of microphone 




conversations In a roomi overhears both sides of any 
conversation on the telephone; (2) a microphone installed 
in the space either occupied by the subject or in which the 
subject is located at the time the conversation occurs; and 
(3) a microphone located outside the space occupied by a 
subject t such as a contact microphone on an adjoining wall 
which does not involve trespass. 

The Executive Conference reviewed existing policy 
on these types of installations and noted that in none of the 
three Installations cited did the Bureau advise the 
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Departnent or seek authority for tlw installation of tbo 
aicrophontf» It was noted, however , that prior to the 
installation of aflHI^^B authority vas obtained from the 



Attorney General for the inn^aiiA'tion of a tecimio&i*surveii^ 




lance because the^^^^^His, in reality, n font of vire 
tap» In seeking such authmrity, it was also pointed out that 
th0 Attorney General was not advised that the particular 
technical installation vas a co&binatlon 




In dlscttssins the various types of microphones used 
by the Bureau 9 the conferees took note of the fact that a 
microphone installed in the premises of a subject is, in many 
inetancest Illegal because the installation is accomplished 
by trespass* There vas also discussion on the point that all 
such microphones might be considered illegal by the courts 
even though they were installed on the promises prior to 
occupation by the subject. It vas agreed^ therefore , that 
the problem of using such microphones should be approached 
under the presumption that they might be considered illegal. 

On the other handg it vas agreed that» according to 
the existing state of the lav as interpreted for the Bureau 



sunderlining added for eiQihasls 



bj tba Oepftrtnanti there appeared to be no necessity to seek 
suthorizstica tron the Attorney General for tbe Installation 
of a contact microphone outside the spsce occupied by the 
subject. This was so since there vas no trespass involved 
andf at that tinier this type of installation was regarded as 
legal* 

The Executive Conference of June 9. 1950* observed 
that the Department had« of course » indirect notice of tbe 
Bureau's use of the aierophone technique. This indirect 
notice stemed from tbe Bureau's requests^ over the years, 
for Departmental opinions as to the adniesibility of evidence 
obtained in a variety of hypothetical situations involving 
the use of uicrophones. The Department also had direct 
knov/ledse that the FBI was using microphones from the Bureau's 
replies to questions concerning tbe availability of witnesses 
and the admissibility of evidence in some cases being 
considered for prosecution. For example, a microphone was 
utilized in the espionage case involving Judith Coplont an 
estployee of the Justice Department* 

Hevertheless, the Conference noted. that, under 
existing policy « the Bureau was installing and using 
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Alcrophouea on Its own author lty» ->^wl thou t any authorization 
fro«i the I>epartment—»and must aasume responsibility Xor them 

the other hand, it was pointed out that the Bureau » in 
countenancing illegal activities by authorizing some micro* 
phones vhich involved trespass, vas influenced by its 
overriding obligations to gather intelligence information in 
the security field and to safeguard the welfare of the country « 

In this situation the Bureau faced a dilemma. As 
noted previously f the Attorney General had authority by 
Presidential Directive to approve wire taps» but no such 
authority was given to him in regard to microphone instal*- 
lations« The Executive Conference of June 9, 1950, observed 
that if the FBI asked the Attorney General for authority to 
install microphones it wouldi in most instances, amount to 
a request for authority to engage in an illegal activity 
(trespass) « Obviously » it was extremely doubtful that the 
Attorney General » as the principal Federal law enforcement 
official^ would grant such authority* The Bureau could not 
expect him to grant such authority even though the Department 
was on notice that the Bureau used microphones and 

Underlining added for emphasis 
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it had not objected to their use. Thiist to raise this issue 
vith the Attomoy General nieht result* vhen trespass vas 
involved 9 In the loss of this imrestigative techalque so 
vital to the fulfillaeat of the Baxeau's re^poasibillties. 

During the Qteoutive Conference of June 9, 1950, 
llr« ItolscMi stated that he vas opposed to the use of any 
technique Isnovn to be illegal* lir* Tolsoa believed that 
the Bureau's position in using such tectmiques vas untenable 
and that the Bureau would have to answer to eriticisa for any 
illegal activities. The Director commented, **Z bave no other 
alternative as this is presented but to agree with Tolson." 

Under date of July 5, 1950, a Bemoraaduzi to the 
Departoent raising the issue of using cicirophones involving 
trespass was prepared, X^hibit 16) This nenoraadua, which 
was never seat to the Department, was returned to the 
Donestie Intelligence Division on April 23, 1951, with 
instructions to hold it until a more propitious time* 

Department's Continuing Awareness of Hierophone Surveillances 

Although the Department was not informed in writing 
at that time of our use of microphones involving trespass. 
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wtensive dlscussiona ver* fasld between Bureau representatives 
and officials of tbe Departawnt coaceming tbs Ufis of aioro* 
phones in the cases against eonnunist leaders then being 
prosecuted uader the Smith Act* It vas agreed that» wbenerer 
ths Oepartsieat was giving serious consideration to the 
institution of criminal prosecution in any case, the Bureau 
vottldf upon request f advise the Department in detail 
concerning any telephone or Bicrophone surveillance enployed 
by the Bureau or by other Federal agencies vhen the latter 
was known* In additicm it wais agreed that the Bureau vould 
furnish such inf omation without a formal request whenever 
it was aware or had reason to believe that the Departoent was 
seriously considering prosecution. (Exhibit 17) 

Ur. Belmont 9 other Bureau representatives » Deputy 
Attorney General A* Bcvitt Tanech, Ur. UcZnemey, and other 

CExhibit 18) During this conference, Ur, Belmont asked 
Mr, Ifelnemey whether there vas any doubt in his mind that 
■icrophones had been used in cases involving Smith Act 
subjects and that at least some of the microphones wore 
installed by trespass. Ur. ISoXnemey replied that the 
Department was aware that such microphones had been used. 



Issue of Mlcrophonga Involving Treapaag Presented to 



In Tlev oi allegations nade by defense attorneys 
in the Smith Act cases relatlTO to 7BX electronie coverage 
ox defendants 9 a nenorandun was sent to the Attorney General 
on October 6^ 1951, (Sshibit 19 ) Vlth regard to microphones, 

this memorandum stated* 

**As you are avare^ this Bureau has also employed 
the use of microphone installations on a highly 
restrictive basis ^ chiefly to obtain intelligence 
information*. « . In certain instances it has been 
possible to install microphones ifithout trespass ^ 
as reflected by opinions rendered in the past by 
the Department on thio subject matter « In these 

treated aa evidence and thereof ore is not regarded 
as purely intelligence information* 

"As yon knov. in a number of instances it has not 
been possible to install microphones without 
trespass « In such instances the information 
received therefrom is of an intelligence iiature 
only.** 

This Bureau memorandum concluded by presenting the 
issue in these words; 

would like to have a definite opinion from 
yott as to whether, in view of the highly productive 
intelligence information gathered from these sources t 
we should continue to utilise this technique on tho 
present highly restricted baais, or whethor we should 
cease the use of microphone coverage entirely in view 
of the issues currently being raised.'* 
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Jlnvolvlnt; 'Jrosnasa. iobruary 20 > VJli2 

Attorney General lieGrnth responded to the X>irector*B 
request by menorandua dated February 26, 1952 • (Exhibit 20 ) 
Bo said that the use of a microphone surveillance trhich did 



present state of the lav and cited United States v. Goldateln 
(316 U.S, 129). He observed that aurveillanecs that "Involve 
trespass are in the area of the Fourth Anendment, and ovldonee 
80 obtained and fron leads so obtained is inadaissible.*' 
Ur. UcGrath vent on to say, **The records do not indicate that 
this quostica dcallns vith i&icrophonos has ever been presented 



before; therefore, please be advised that I cannot authorize 
the installation of a sd.crophone involving a trospaso* imder 
existing lav.'* 



vith the Director's instructions, all Special Agents in Charge 
vere advised by letter datod Hareh 4. 1952. that effective 
inuedlataly authorisation vould not be grantod to install 
any microphone but vol llanoo involyine trespass and that any 
suoh installation prosontly being utilized should be 

sunder lining is in the original siemorandua from the 
Attorney General e 




On this nemorandutA the Director noted ^ "See that 
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Pepartw^nt Broadeng Its Interpretation of TregpaeSt 1052 

FoXXoving the receipt of the nemoranduni of 

* 

Attorney General UcGrath dated February 26, 1952, the Eureau 
wlxB still confrcmted with tbe problen of vbat actually 
constituted trespass In the then eslstl&e lav. Accordingly » 
aiiother set of hypothetical situations Involving microphone 
surveillances vas presented to the Department In a meoorandun 
dated February 28, 1952. (Exhibit 22) The Departnent*s 
neokorandua of reply, dated April 10, 1952, furnished a 
tentative, but auch broader, conception of vhat constituted 
trespass. (Exhibit 23) For exanple, the penetration of a 
cocuaon vail vas said to partake of tlw nature of a trespass. 
It vas even said, la contrast to an earlier opinion, that an 
Installation of a microphone in the air space above the ccili&g 
of a room occupied fay a subject nov constituted trespass. 
Another opinion advanced, in contrast to earlier advice, was 
that a guest In a hotel had the exclusive use of his room and 
the absolute right of privacy* 
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Ho mm up^ the Department believed that any 
aicrophone InatalXatlont vltli tbe exception of a contact 
device^ vould constitute a trespass unless approval were 
given for the installation Iqr sosieone vho controlled the 
premises involved^ such as a Bureau informant. 



Retention of Three Microphones Involving Trespass in 







Bureau Inplenentatlon of Attorney General jffcGrath's Hulin^^ 1052 



In ytem of Attorney General 2IcGrath*8 neoorandun of 
February 26, 1053^ vhleh advised that be could not, under 
esietlng 1«V| authorize the inatallation of ciicrophones 
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involving trespasBf the Qcecutlve Coaferenee net on Harcb 14 » 
X952y and dlscussod Buremi poUelos to Inpleaient tbls mlingt 
(Exhibit 28) 

Following this Gcecutlve Conference « a letter was 
sent to nil Special Agents in Charge on March 26, 1952. 
(Exhibit 29) Thej were advised that their requests for 
authority to utilize aicropho&e surveillances must state 
tbat no trespass of any kind VQuld be involved either in 
the installation or maintenance ot the microphone • For 
guidance in detenaining if trespass vere involved ^ their 



»A yum ip Jkvuv 



previously Xumished to them* 



Ref Inenent of Bureau Policy 
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Based on the reply from the Department t coupled 



vlth opinions previously furnished , it nov appeared tbat it 

would be possible to install oicrophones vithout treepase 

only in the following instances: 

When Agents had legal access to adjoining property 
and installed a contact microphone on the outer 
vail x>i the space controlled by the subject* 

Vhen a microphone was installed within the 
premises with the knowledge and consent of the 
occupant « This would apply to persons cooperating 
with the Bureau^ such as sources and informants « 

When a microphone was installed in a public hall 
and the party contractizis for the use of the 
space did not stipulate that it would be a closed 
meeting. 

In analyzing the Bureau *s position at that tiac^ 
the memorandum dated April 28^ 1952, stated **We have now 
reached the point where we must decide whether we should give 
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up mlerophoiie coverage t for that Is tli0 net result of tbe 

Oepartnent's rullngSf or whether our reeponsibilitleB for 

Internal eecurlty and espionage Intelligence require the 

continued use of this technique on a restricted basis despite 

trespass.** After reviewing the absolute necessity for 

obtaining such vital information in security caseei the 

■enorandum concluded ^ **Bearing in mind the intelligence 

part of our responsibilities as contrasted to the prosecutive » 

it is questionable whether we can afford to give up clcro* 

phone coverage*^ 

It was recomranded in the memorandum that: 

^1. Ve insist basically that microphone surveillances 
be installed without trespass. 

**2« If it is not possible to install a microphone 
as above indicated, and the intclllr^cnce to be 
gained therefrom is a necessary adjunct to the 
investigation involved, ccnsideration be given 
to authorizins the installation. Those 6urvcil«- 
lances \7lll be limited to an absolute ninlnua and 
will only be authorized when vitally necessary and 
when prosecution is not contemplated.*' 

The Executive Conference of Hay 5, 1952^ unanincusly 
recosuaended approval of the recommendations set forth above, 

Ur. Tolson agreed but suggested that those installations 

about which there was a legal question be reviewed » The 
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Director concurred and comaeatedt Inclined to die-^ 

continue all about wtalcli tbere is any legal question «^ 
(Exhibit 30) 

Attorney General !?cGranery Authorizes lllcrophones Involving 
Trespass in Security Casoa^ June 6^ ivaJi 

The Director conferred vith Attorney General 
UcGranery on June 6^ 1952^ concemine the problen of miero^ 
phone installations where treepass was involved. By way of 
bachgroimdy a nemorandun fron Ur« Belmont to Ur. Ladd, dated 
May 23^ 1952, had expressed the opinion that the value of 
the intelligence inf oraation gathered warranted the use of 
tiicrophone surveillances even though trespass was involved. 
(Exhibit 31) However f it was essential that the Bureau obtain 
the backing of the Attorney General for the use of this 
technique* lir# Tolson had commented that he believed these 
microphones should be removed unless the Attorney General 
authorized them. The Director noted that he would speak to 
the Attorney General # 

la the conference with Attorney General UcGranery 
on June 6, 1952, the Director referred to the fact that the 
prior Attorney General # UcGratht had ruled he could not approve 
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tb« installAtioa ot aleroptoMs «lier«i tre^asa vas Involved. 
(Exbibit 32) Tb0 Oireetor told Attorney General UsGranery 
that such Installations had been utilized en a very limited 
basis by tbe FBI and only in eases which directly affected 
the internal security of the United States. The Director 
pointed out that* after this ruling by Attorney General HcOrath 
on February 26, 1952, the Bureau had discontinued nearly all 
of the microphone installations which involved trespass. 

Attorney General UcChranery told the Director that 
he thought it was entirely proper for installations of micro* 
phones to be made in any case where elements were at work 
against the security of the United States and that, in such 
instances, where the Director felt there was a need to Install 
microphones, even though trespass might be committed, he 
would leave it to the Director's Judgment as to the steps to 

taJr* *l*ltA 1>4«MM*<M 4 'M.'#M.<MMul tt^r>«>^ d.t..'^ 

••MW* AUIV A^AAWirW* *UAV«MS«. AWVWAMVjr WZUCA «Ub iUV\M tMACA'JT Vitttb 

this authority would be used only in extreme eases and only 
in cases involving the internal security of the United States. 

« 

Diseussioos to Obtain flodification of Dcpartnent's 

"tnterproxation oaf 'i'recoasa 

1 

i For almost a year folloving the Director *s 

<^^ference with Attorney General UcGranery on June 6, 1952, 



• 
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Bureau officials were la regular contact vlth Departmental 
attorneys with regard to a study tbe Department was making 
to determine under what conditions microphone surveillances 
might properly be made. The Department's approach to this 
problem was outlined in conferences with Departmental 
attorneys Vllllam Foley and Thomas Hall of the Criminal 
Division^ 



On December 1, 1953^ attorneys Foley and Ball stated 



that it was apparent to them that the Attorney General » as 
chief law enforcement officer of the country^ could not be 
placed in the position of authorizing outright trespass. 
(Exhibit 33) However^ bearing in mind tbe value of tbe 
microphone technique in cases affecting the national welfare 
and security I they felt that the Attorney General could , iu 
effect 9 throw his weight behind the Busreau in those cases 
where trespass was a technical violation or where trespass 
was arguable* Attorneys Foley and Hall stated that they 
believed that the previous interpretation by the Department 
as to what constituted trespass was far too restrictive • 



suggested to attorneys Foley and Hall at this conference 
on December 1« 1953 « that it might be possible for the 



Mr* Belmont and Ur. Hennrich of the Bureau 





Attorney General to send to tbe fiareau a neaorandin modifying 
the Departiaent*8 Interpretation of trespass and slvlne 
Departmental badcing for tbe use of mieropbones in situations 
where there vas not outright and clear trespass. Specifically 
three situations vere cited s 




(3) Vhere a microphone was placed within the 
subject's room or meeting place through 
actual access to the cpace but where such 
access was gained through the assistance 
of a person toving legal access to the 
space, such as a landlord, hotel manager, 

Ur, Belmont and Ur. Rennrich estimated that, if 

the Burean received Departmental backing in regard to 

installations of the types described, it would cover more 

than 75 per cent of the microphones the Bureau was then using 

i& security cases. They noted, hovewer, that the Bureau 

would still be in tbe position, in certain other exceptlcmal 
cases where prosecution was not contemplated, of needing 
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■ierophone coverage despite the outright treepaee involved « 

because it would be essential to the national welfare « 

in interim memorandum concerning the Department's 

study 9 dated December 9^ 1953 ^ was received from Assistant 

Attorney General Tarren Olney, III. (Exhibit 34) This 

Departmental memorandum reviewed the state of existing law 

regarding microphone surveillances and reached conclusions, 

pertinent portions of which follow: 

^The evidence secured by a microphone surveillance 
and accompanied by the commission of a trespass may 
or may not be adxaissible, depending on the view 
taken vsy the Courts i in balancing the * reprehensible* 
conduct of federal agents in securing the evidence 
against the nature of the crime and the weight of 
the evidence 9 of their prerogative to exclude the 
evidence by establishing a Judicial rule of evidence, 
as in the ilcNabb decision t entirely apart from 
constitutional considerations* 

^Xn conclusion i this Division is constrained to 
emphasize what is already manifest from the above 
discussion and analyslSi that the legal questions 
posed by the hypothetical situations in your 
memorandum of February 28, 1952 , and related 
memoranda, partake of a novel character and. 
hence I are not susceptible to precise deterni-- 
nation on the basis of precedent or authority* 
Moreover I our task, in formulating and applying 
a theoretical yardstick, is made more difficult by 
the distinct and contlnulns conceptual conflict 
within the Supreme Court Itself, with respect to 
the application of the conctitutlonal safeguards 
against * unreasonable searches and seizures* and 
the relative significance of an * Illegal entry* 
or ^trespass* In deteminlng the admissibility or 
non«-admlsslblllty of the evidence Involved herein. 



It is obvlouSt therefore, that in reconsiderlns 
this natter and restating our views* it is 
InposslbXe to forecast vlth certainty the future 
trends of the Suprene Court In this area and to 
predict their Judicial acceptability.** 

Cuprene Court Decision in the Irvine Case, 1054 

While the Department vas engaged in its study of 
Aicrophone surveillances » a sicnif leant case /was decided by 
the United States Supreme Court on Februaxy 8, 1954. Zn 
this case, Irvine v. California . (347 U.S. 123) local lav 
enforcement officers, with authorization from the district 
attorney, installed a microphone surveillance involving 
trespass on the premises of Patrick B. Irvine. The police 
reentered Irvine's premises on two separate occasions to 
chance the location of the microphone. After installing tho 
micrc^hone in his bedroom, they were able to obtain evidence 
which led to his arrest on bookmaking charges. 

Tbs United States Supreme Court, in a five to four 
decision, upheld the conviction on the grounds that the 
illegally obtained evidence could be admitted in a state court 
for a stats crime and such admission did not violate the due 
process clause of the Fourteenth ilracndment. However, the 
Court strongly denounced the activities of the police and 



suggested tluit the court record be brought to the attention 
6f the Attorney General of the United States to determine If 
there were any violations of civil rights statutes* 



hovever^ vas the fact that the justlceSf la both the majority 
and dissenting opinions^ felt that the actions of the police 



vere ^Incredible This comment by the Justices recalled 
the earlier opinion received from the Department In Its 
memorandum of December 9^ 1953 ^ that the Courts might decide 
whether evidence obtained by microphone surveillance was or 
was not adralcsslbXe by balancing the **reprehcnslble^ conduct 
of Federal agents In securing the evidence against the 
nature of the crime and the weight of the evidence. 



Of more significance to the work of the Bureau ^ 




MEMORAWDTO 07 A1TO0III2ATI0» PROM ATTOIOJEy GEN£3tAL BnOffNELI* 



Bureatt Continuca to Seek Departnental Backing^ 1954 

Ueantlsie, the Bureau had not received any statement 
from the Attorney Gk^neral giving backing for the use of 
nicrophones in situations where there was not outright and 
clear trespass involved. It will be recalled that such 
backing had been the subject of discussion between Bureatt 

«aA«M«AaAWh4*«« ^ 4 A ^ m ^ — ^ « « 

1953 « 

The Piroctor* therefore, instructed that the 
fiepartncnt be pressed on this matter and suggested that 
Ifr» Nichols discuss it with ISr* XU>gers of the Department 
and that Ifr« Boardman discuss it with Vxm Olney* 

Vhen llr« Nichols spoke to Ur# Sogers on Uarch 29, 
1954, ]|r« Bogers inquired regarding the nature of the 
situations that would involve Biicrophone surveillances. 
(Eshibit 35) Ur« Nichols ei^J^dined that they would 
involve, essentiallyg espionage and other internal security 
Aatters. llr< Rogers agreed that the Department should 
back the Bureau in these matters and requested that, on 
an informal basis, he be furnished with a draft covering 
the Bureau *8 requirements* 
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llr. Boardnna spoke to ISr* Olney and other 
OepartAental attorneys on March 30^ 1954 « (Exhibit 36 ) 
Urt Olney referred to the case of Irvine v» California ^ 
and discussed it in some detail. He expressed the opinion 

the fact that the police had installed the microphone in 
the subject's bedroon and thereby exposed the private 
domestic life of the occupants* The fact that the police 
acted under the color of authority provided by the 
district attorney's knovledge that they had used a 
microphone surveillance did not^ Olney pointed out^ soften 
the Court's violent reactiou. Olney added that this 
decision made it even more difficult for the Department 
to forecast the reaction of the courts vhere tresixiss 
vas involved* 

ilfter considerable discussion^ Mr* Olney agreed 
to the following: 

(1) that microphone cover a vas necessary 
In security cases in the national Interest 

(2) thnt any cases going to prosecution must 
be carefully evaluated if a microphone had 

*rv^«* 

(3) that the Department vould modify its 
interpretation of trhat coostituted trespass 
in tho installation of microphones 



(4) tfhat the Bcpartmcnt vould back ttw Bureau 
in tbe use of nlcropbones la security cases 

(5) t.1iat tho Attorney General should Inrnlsh 
a menorandtta to the Bureau covering points- 
one^ tbreOf and four above* 

llr« Olney also requested that the Bureau furnish 
the Departnent vlth an Inf orauil draft on these points from 
vhieh the Attorney General's nenorandua would be prepared* 

Anong the suggest Iots made by Hr. Olney at this 
conference on Uarch 31 , 1954 » vas one to present proposed 
Blcrophone Installations to the Attorney General for his 
specific attthority* as vas being done in vire taps. At 
tho saae tlstOf tir* Oluey stated that he doubted tUat the 
Attorney General would authorize a microphone installation 
involving a clear trespass* 

In his Uarch 31^ 1934, memorandun to the Director 
reporting this conference with Ihr* Olney , tlr* Boarduan 
pointed out that there were two f undaoental drawbacks in 
llr* Oiney*s suggestion* Firsts there would be occasions 
when it was Inperative that a nlcrophone be installed 
imediately and there could be a delay in obtaining approval 
fro« the Attorney General. Second^ it was once again 
doubtful that the Attorney General would approve a microphone 



Installation vbere tliere van clear tresjjwns* IfevertbelesSi 
tbe Bureau's responsibilities demanded that a limited 
aiaber of such iastallatloas be used, Theref(xre» the 
Bureau continued to face a dilenoa* It could either 
install microphones on its ovn authority in limited 
situations to obtain vital information or it could risk 
losing coverage necessary in discharging its responsibilities 
if these requests for microphone coverage were presented to 
the Attorney General and denied* 

Bureau Preocnts graft llemorandtia to the Departncnt 

In accordance vith the suggestions of 2Ir« Hogers 
and Vr, Olney^ the Bureau furnished the Department* on 
April If 1954, a draft of the proposed memorandua from the 
Attorney General backing the Bureau in the use of mlcrophc&es 
involving a trespass. (Exhibit 37 ) 

Mr. Nichols discussed this proposed draft with 
Ifr. Sogers on April 14, 1954. (Exhibit 35 ) ^« Kogers 
stated that, after further reflection, he did not think 
Httch of the idea of having the Attorney General **clcar 
microphone surveillances on the ground that time vas of the 
essence and he thought the Attorney General would be in a 



much better position to defend tlie Bureau In tbe event 
there sbouXd be a technical trespass if be had not 
beretofore approved it«^ llr« TbXson noted^ and the 
Director agreed, **««««e would be in a better position to 
submit requests to AG as «e do vire taps*** 

Final pr^ft of Proposed Memorandma from Attorney General 
Brownell 

On Uay 7, 1954, Mr. J.Valter Yeagley of Ur# 01ney*s 
office furnisbed tbe Bureau a copy of tbe final draft for 
tbe proposed memorandum from tbe Attorney General* This 
proposed memorandum vould provide tbe Bureau vitb backing 
in the use of micropbone surveillances involving a trespass • 
This final draft vas reviewed and evaluated in a memorandum 
from Hr# Belmont to Ur* Boardman dated Uay 8^ 1954* 
(Exhibit 39) 

Tbe final draft was approved by tbe Diroctor^ 
and Ibr* Teagley was advised of that apprcnral on Uny 10^ 1954, 
That draft became in fact an official memorandum from 
Attorney General Brownell dated Uay 20^ 1954 • (Exbibit 40) 

Zt is important to examine in some detail the 
Bureftu^s evaluation of that final draft to comprehend the 
intent of those who bad figured in tbe negotiations for this 
official backing from tbe Attorney General. 
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Xa his nanorandim dated llajr 8^ 1954^ Ur% Belaoat 

set forth tbe jTollcwlsg analysis of the final draft for 

the projposed aemoranduxa from Attorney General Brownell: 

**.#«the Attorney General would be glvlns us 
the green light for the tise of microphones 
In Internal security* cases* (he) points 
out the i>LU'cau has an Intelligence function 
as veil as a duty to develop evidence for 
prosecution. In the last sentence of the 
nemorandusa it Is stated^ *I recognize that for 
the FBI to fulfill its Important lntclll:;cnce 
function^ considerations of Internal security 
and the national safety are paramount and^ 
therefore^ nay coapel the unrestricted use 
of this technique in the national Interest • ^ 

••♦•♦relative to cr lninal» cases^ the Attorney 
General Is not strong but he takes 
cognizance of the nocd for nicrophone 
surveillances In cases affcctin:^ the 
national saJoty^ nnd indicates they should 
be need in only the more Important 
invest Igat Ions • 

•*««.Tho Attorney General points out the need 
for discretion and Intelll^^ent restraint in 
use of microphones by the FBI i n all cases^ 
Including iaternal socurlty laattors ^'*' anci 
refers to tue Xrvlnc case««« 'iuQ Attorney 
General g in effect g Indicates that vre 
should not put microphones in a bedroom 
or some conparable intimate location but 
,at the same tixie^ he points out that If 
/important Intelllsonce or evidence relating 
/ to matters connected vith the Internal 
^' security can only be obtained by such an 
/ installation, it is his opinion that under 
/ such circumstances the installation Is proper 
and Is not prohibited by the ll« S. Supremo 
Courtis decision in the Irvine case« 

*Vnderlinlng added for emphasis 
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« .relative to trespass^ each case vlll 
be considered on its own merits but the 
Departnent in resolving the probleas vhich 
may nip4flA^ Will rovicw the circusstances 
in the light of the practical necessities 
of investigation and of the national 
Interest which must be protected 

Ur. Belmont observed^ in bis memorandum of Hay 8^ 
1954» that there was no objection to the final draft of 
the mDme^andmi frra Attorney General Brownell^ and stated 
that Bureau pplicy would continue to stress the necessity 
for microphone installations without trespass, particularly 
in cases which might go to -prosecutionfl|^H|^|HH|HH^ 



addition, the Bureau would point out to the field that it 
should avoid installations In locations such as bedrooms. 
Vith regard to criminal cases, it was noted that the sane 
rules would apply and care would be taken to restrict 
microphone installations to important cases « 



Attorney G<^ncral Bro^noll Authorlsoa mcronhoncs Involving 



; The negotiations between Bureau officials and 

■ 

SepartnentaX attwneys for a modification of the interpretation 
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of trespass and for Departmental backing for FBI use of 
microphone surveillances culminated in a memorandoa from 
Attorney General Brownell to tbe Director dated Hay 20, 
1954. Ibis memorandum was, as previously noted , identical 
with the final draft analyzed by Ur^ Belmont and approved 
by the Director* Pertinent portions of this memorandum 
follov: 

"The recent decision of tbe Supreme Court 
entitled Irvine v. California, 347 U»S« 128, 
denouncing the use of microphone surveillaaces 
by city police in a gambling case makes 
appropriate a reappraisal of the use which 
may be made In the future by the Federal 
Bureau of Investigation of microphone 
ettrvcillstncc in connection with matters 
relating to the Internal security of the 
country* 

"It is clear that in some instances the use of 
microphone surveillance is the only possible 
way of uncovering tlie activities of espionage 
agents, possible saboteurs, and subversive 
persons^ In such instances, I am of the opinion 
that the national Interest requires that 
microphone surveillance be utilized by the 
Federal Bureau of Invest Igat ion • This use 
need not be limited to the development of 
evidence for prosecution* The FBI has an 
intelligence function in connection with 
internal security matters equally as Important 
as the duty of developing evidence for 
presentation to the courts and the national 
security requires that the FBI be able to 
use microphone surveillance for the proper 
discharge of both of such functions. The 
Department of Justice approves the use oi 
microphone surveillance by the TBI under 
these circumstances and for these purposes. 




c o 




**»«#Xt is my opinion that the Department should 

adopt that interpretation which will permit 

microphone coveraj^e by the P3I in a manner most 

conducive to our national interest* I recognize 

that for the FBI to fulfill its important 

intellit^ence function^ considerations of internal 

security and the national safety arc paramount 

and^ therefore t cay compel the unrestricted 

use of this technique in the national inter est #*H Exhibit 40) 

Bureau Implementation of Departmental Author izat ion > 1954 



After the receipt of Ur« Bro«nell*s memorandum of 
Hay 20^ 1954, immediate stejps were taken to insure that Bureau 
policy and procedures adhered to the guidelines established 
by the Attorney General • It was stressed that the FBI vould 
use microphones on a restricted basis in security and 
important criminal cases* The Director instructed at this 
time, ^I vant the same standards to prevail in this project 
as prevail in the authorization of ^Technicals** No 
installations are to be authorized unless approved specifically 
by Tolson personally*^ The Director emphasized that he wanted 
"Tolson to pass on all microphone installations whether with 
or without trespass*** (Hadiibit 41) 




uSE OF MICROfhunES IN CRIEIxNAL INTiiJjLIGSiWis mOCRAH 
Baalc Policy 

Tbe Bureau* 8 Criminal Zntelligence I^ograa^ as It 
exists today 9 began during tbe latter part of Kovcmbery 1957 « 
following tbe infanous and much publicized neeting of more 
tban 60 racleeteers at tbe estate of Joseph Barbara at 
Apalachin^ New Tork^ on Novenber 14, 1957« 

Vbe planning f <Mr tbe Bureau«vide Grininal 
Intelligence Arogram took place at a t«f>->day conference, 
bold in Vasbington, !>• C«, and attended by Bureau officials 
and several Special Agents in Charge vho would be expected 
to play siajor roles in the iopleiftentation of this effort* 

The original instructions, which were sent to all 
field offices on November 27» 1957, outlined the general 
avenues of investigation and the goals to be achieved in 
establishing broad intelligence coverage of organized crlnc 
in this country. (Exhibit 42 > These instructions stated, 
"Existing Bureau instructions oust be fully cocplied with in 
the utilization of highly confidential sources or aicropho&e 

BunrelUanees* No requests for technical coverage (wire taps) 

will bo considered ,*** 

*Oaderliiiiiis added for eaphasls ^ 




Zn the lapleaentation of tbe Bureau ^8 Crlaiaal 
ZateXligence Tlrograa^ tbe field vaa urged to use micropbone 

surveillaaeea* Fmt esaaplo^ all Special Ageots In Charge 

were instructed by letter dated June II9 19S9» to be alert 

for situations in vhich extraordinary and confidential 

investigative techniques could be employed to advantage, 

(Exhibit 43 } This letter cited a microphone surveillance 

as a good example of a highly confidential investigative 

technique ifrhlch had already provided extremely valuable 

inf oriaation concerning the activities of a notorious 

ITe^ Jersey hoodlum. The letter specifically pointed out 

that it would be necessary that aggressiveness^ initiative^ 

and good Judgment be exercised so these techniques >jiould 

be utilized in vell^selacted situations, 

■ 

Pxvicw of llicrophone Utilization in Crininal Intelllseacc Pio^ram 

In compliance vith a request from Hr, ToXson^ 
Vr. Belmont examined the microphone surveillances being 
used in the Criminal Intelligence ^ogram and reported his 
findings in a memorandum to Ur» Tolson dated July 2^ 1959, 
(C^ibit 44 J In this regard^ Ur, Belmont reviewed the 
developments leading to Attorney General Brovnell^s memorandum 



of VUkj 20, 1954« Vttm Belawnt pointed oat tbat TBI autliorlty 
for the use oX nicropbones in criainftl cases evolyed froa 

that pOj^tlOn OS VStm BrOwttoU'S BiCTi Or liaduB Xa wuich uv 

statedi **X recognize that tor the FBI to fultill its 
important intelligence function^ considerations of internal 
security and the national safety are paramount and^ thereforci 
may coapel the unrestricted use of this technique in the 
national interest By vay of ezplanatiout Kr. Belmont 
stated: 

^'Xt is noted that the use of the terminology 
* national safety' vas interpreted by the 
Bureau to include criminal cases ^ particularly 
as in the AG*s letter he uses tcminology 

intelligent restraint in the use of mlcrO"* 
phonos by the FBI in all cases IncXua in g 
internal security macters. ' Ix api>ears^ 
therefore, that the AG*s letter, TSfhile 
primarily directed toT?ard security matters 
as this vas the basis on trhich the issue 
vas raised with the Department, used 
terminology \srhlch vas interpreted by the 

Execu t ive Conference Af firms Interpr etat ion of "National 
Safety* ^ — e 

■ 

On July 20 f 1959^ the Executive Conference again 
considered tbe question of seeking approval froa the Attorney 



^Underlining added for enqphasis 
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General before Instituting siicrophone surveillances in 
specific criminal cases* Aa a result oX tbis deliberatloni 
the follcfwlng summation^ approved by the Director, was 
madet 

^The Executive Conference considered tr bother 
existing policy I7ith reference to installation 
of nicropbone surveillances should be changed 
at this time or ^vhether ve should re-prcsent 
thiSs natter to the AG for reaffirmation of 
Departmental policy as set out in the AG^s 
memorandum of 5/20/54 « It vas the belief 
of the Executive Conference that the language 
of the AG^s 5/20/54 memorandum covered both 
Security and Criminal matters! that we are 
adequately protected by this opinion of the 
AG, supported by that of Itr. Ro^^ers in his 
discussion of this matter vith Mr* Nichols 
on 4/27/54* The Executive Conference 
unanimously agreed that as long as 
Ur. Rogers continues as AG this matter not 
be represented but that proceed as in the 
past on the strength of the 5/20/54 memorandum^** 
(Exhibit 45} 

Reminder to Field TThere Trespass Involved 

By letter dated January 22^ 1960^ all Special 
Agents in Charge were reninded that whenever they requested 
authority to Install a alcrophone surveillance couplets 

details of the proposed installation oust be furnished to 
tbs Bureau and they wist point out specifically whether 
trespass would be involved and whether the microphone would 






be installed in the telephone or a telephone instrument 
vould be used ia any vay. (Eadiibit 46 ) The letter 
stressed that all Special Agents in Charge auist continue 
to supervise personally all aiicrophone sorveillances. 
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Tianms of attornet gpteraIi Robert kemnedt^ 1961*>1964 

Overall Bxireau policy on microphone surveillances 
whien developed zrom the authority granted in Attorney General 
Herbert Brovnoll^s meaorandum of Uay 20^ 1934, was still being 
followed on January 21, 1961, vhen Robert T. Zennedy was svorn 
in as Attorney General* 
Crusader Against Organized Crime 

For a number of years prior to January 21, 1961, 
Mr. Kennedy had built a public image as a staunch crusader 
against organised crime* He. had served as coimsel for the 
Senate Committee which investigated labor racketeering. He 

V«k#l ^w^4 4'4i^M m V^^l. ff«Vll.^ Tt^^-.— 174 X U J ..It f^fi£if\\ 4 ^U4^V 

he warned, **If we do not on a national scale attack organized 
criminals with weapons and techniques as effective as their 
own, they will destroy us/* (Exhibit 49) 

In November, 1960, llr« Kennedy appeared on the 
television program, **lleet the Press/* (ISshibit 50) During 
this program, he said that something must be done about 
organized erimot and mentioned the meeting of the Nation's top 
hoodlums at Apalaehin, Hew Tork« lfr« Kennedy, in discussing 
what would be done with organized crime if John F « Kennedy were 
elected President, noted that Federal agencies did not at that 
time have iatelligeaee coverage la the organized crime field 
as was maintained in the field of eanuaisBi and said that the 
•It oat ion would bo ehaagod* 

n 




t 




After he became Attorney General, Kr. Kennedy nade the 
following statement, "...We are nov treating organised 
crime as the Federal Barean of Investigation has treated 
communism over the period of the last 30 years/' (Exhibit 51) 
. lir. Kennedy's crusading tactics against organized 
crime caused one newspaper to comment, **G&e certainty about 
Robert F. Kennedy, when he was named Attorney General, was 
that he would exert himself as a * crime buster.*** 
llr. Kennedy did, indeed^ exert himself against organized 
crime. Shortly after he took office he made it clear in 
his public utterances that he would conduct a concerted drive 
against organized crime in his new position. (Exhibit 52 ) 

Early in 1961 , Ur. Kennedy iiioved to enlist the 
combined forces of several Federal investigative agencies 
for an intensified drive against organised crime* To 
coordinate this concerted effort , Urs Kennedy used the 
Organized Crine and Racketeering Section of the Department 
of Just ice e The FBI had 9 of course » major responsibilities 
in this program. 

trcknriAHv Tn-f #%-i*«nAH Tni>AT*n«il nAVAmiA fiSAwrl^A PlftntiiaH ITfia 

or Electronic aics 

On February 16 « 1961 ^ Mr, Kennedy held a 
luncheon conference at the Treasury Departments Zn 
attendance at this conference were Secretary of the 
Treasury Douglas Dillon, Commissioner of the Internal 



Revenue Service Mert later M. Cmplla, the Director, ead 
other officials. Hr. Kennedy outlined at this conference 
the prograa which he had in sind for asking inroads into 

organized crime. (Exhibit 5^ 

As part of the proceedings ^ Ur« Caplin presented 
for the examination of ICr« Kennedy and the Director copies 
of instructions he ^ad issued to investigative personnel 
of the Internal Revenue Service concerning the responsi- 
bilities of that agency in the drive against organized crime. 

These instruct ions « entitled Special Racketeer 
Investigations,'* were enclosed in a letter from Mr. Caplin 
to lir. Kennedy which Ur. Caplin delivered personally to 
llr« Kennedy that day. This document made specific reference 
to planned use of electronic aids in investigation of leading 
racketeers by the Internal Revenue Service. Page two of 
this document stated, *'In conducting such invest igat ions » full 
use will be made of available electronic equipment and other 
technical aids, as well as such investigative techniques as 
surveillances, undercover work, etc.** 

Mr. Kennedy Advised of Bureau *s Plans Against Organized 
Crime 

In a memorandum dated April 6, 1961, the Director 
was informed about conferences with soleeted Special Agents 

in Charge held in connection with the intensification of the 



* 

CrlBlnal Intelligence Program • In this menorandtm it was 
noted that the Bureau had ipreviously furnished Attorney 
General Kennedy^ for his inforsation^ instructions to Burei 
field offices contained in letters to all Special Agents ii 
Charge dated March 1 and March 30 « 1961. (Exhibit 54 ) 

Bureau office had the obligation to establish ^that type 

t. 

of coverage** on the criminal underworld which the Bureau hi 
achieved in its investigations of the Communist Party « By 

way of explanation I the letter stated that the techniques 

(■ 

irtiieh had proved so invaluable in the internal security fit 
must be carefully considered and adapted wherever feasible 

to the present policy regarding technical surveillances. 
(It will be recalled that Bureau policy prohibited the use 
technical surveillances in the Criminal Zntelligence Progra 

It was stated in the memorandum of April 6, 1961, 
that the Bureau had not yet advised Attorney General Kenne^ 
in writing about the **crash program*' to make cases in the 
immediate future ag«tinst ten top boodluss and r&CBSteers* 
ConeerMng this, the Director noted, **I have orally advlaei 
A*0. ot plans we have in Bind,** 



Deputy Attorney General White Informed of Burean Policy 
Concerning Llicrophones^ Liay 4g l^ol 

Early la 1961 » Attorney General Kennedy had agre^ 
to testify concerning proposed wiretap legislation being 
considered by the Senate Judiciary Subecomittee« On 
April 26 IP .I961g a aeeting between Departmental repreaentat: 
and Assistant Director Courtney Kvans was held in the of f ii 
of Deputy Attorney General Byron White to formulate a 
position on this legislation for the Attorney General- 
(Exhibit 55 ) 

During the discussion it was pointed out that th^ 
Attorney Ceneral should also be prepared to answer questioi 
concerning other phases of ^^eavesdropping," including the 
use of microphone surveillances* To assist the Attorney 
General in this regard » the Bureau d slivered a memorandum 

to Deputy Attorney General White dated Hay 4. 1961. (Exbib: 
This memorandum stated that the Bureau *s views on the use i 
microphone surveillances in FBI cases were being furnished 
in connection with the Attorney General*s contemplated 
appearance before the Senate Subcommittee on Const itutiona! 
Rights « pertinent portions of this meaoraadum of May 4^ 11 
follow: 



^*Our policy on the use of microphone surveillances 
Is based upon a memoranduB from former Attorney 
General Herbert Brovnell dated Hay 20, 1954, In 
which he approved the use of microphone surveil- 
lances with or without trespass # In this memo^ 
rapdum Ur. Brownell said in part: 

recognise that for the FBI to fulfill its 
important intelligence function^ considerations of 
internal security and the national safety are 
paramount and, therefore i may compel the unre- 
stricted use of this technique in the national 
interest.* 

**In light of this policy 9 In the internal security 
field 9 we are utilising microphone surveillances 
on a restricted basis even though trespass is necessary 
to assist in uncovering the activities of Soviet 
intelligence agents. and Communist Party leaders. 
In the interests of national safety, microphone 
surveillances are also utilised on a restricted basis « 
even though trespass is necessary, in uncovering ma.jor 
criminal activities* Ve are using such coverage in 
connection with our investigations of the clandestine 
activities of top hoodlums and organised crime. From 
an intelligence standpoint » this investigative technlqu 
has produced results unobtainable through other means. 
The information so obtained is treated in the same 
manner as information obtained from wire taps, that 
is, not from the standpoint of evidentiary value but 
for intelligence purposes.** 

**There Is no Federal legislation at the present 
time pertaining to the use of microphone survell«* 
lances t The passage of any restrictive legislation 
in this field would be a definite loss to our 
investigative operations, both in the Internal 
security field and in our fight against the 
criminal element. This is especially true in the 
case of organized crime where we have too few 
weapons at our command to give up the valuable 
technique of microphones.*' 



Since this nemorandua vas furnished ^to the Deputy 
Attorney General for the specific use of ^ the Attorney Genera 
it was official notice to Ur. Kennedy and to the Department 
of Justice of the Bureau* s policy concerning the use of 
microphone surveillances. Moreover » it spelled out that th€ 
Bureau had interpreted Attorney General Brownell^s letter 
of Hay 20 I 1954 ^ to give it authorization for use of 
microphone surveillances in criminal cases « If there were 
disagreement with this interpretation! the Bureau should 
have been so advised at that time. 
ilx. Kennedy PleaseU About FBI Microphone Coveraige 

On July 6 I 1961^ Mr, Kennedy held a conference of 
attorneys in the Department's Organized Crime and Racketccri 
Section as the concluding phase of an inquiry he had been 
conducting on the activities of this Section. Assistant 
Director Evans, who was present at this conference , was 
asked by Ur» Kennedy about ^'electronic devices/* similar to 
those used in espionage cases « in the investigations of crg£ 
imed crime. Since there were a number of people present, 
lir« Evans made a general reply which conveyed the message 
that he would discuss this matter with the Attorney General 
under more appropriate circumstances. (Exhibit 57 > 



In a ■emorandum dated July 6. 1961; Ibr® Sva&s 
recorded ]lr« Kennedy's reaark, noted that there was 
serious question as to. whether the Attorney General was 
aware of the difference between a technical and a 
microphone surveillance^ and asked for pennisslon to 
discuss this subject with the Attorney General. The 
Director approved, and llr. Evans saw Ur. Kennedy in 
regard to this matter on July 7, 1961 « Ur. Evans 
recorded this discussion with the Attorney General in 
a memorandum dated July 7. 1961 • (Exhibit 58 ) The 
following pertinent quotation is taken from this 
memorandum: 

••It was pointed out to the Attorney General 
that we had taken action with regard to the 
use of microphone surveillances in these 
cases (organized crime investigations) and 
while they represented an expensive inves«* 
tlgatlve step^ we were nevertheless 
utilizing them in all instances where 
this was technically feasible and where 
valuable information might be expected. 
The strong objections to the utilization 
of telephone taps as contrasted to 
microphone surveillances was stressed. The 
Attorney General stated he recognized the 
reasons why telephone taps should be 
restricted to national--def ense-type cases 
and he was pleased we had been using 
microphone surveillances where these 
objections do not apply wherever possible 
In organised crime matters.** 




\ 



Vd) Authorization lfi>^ Ken"^^^ 





07 ttk0 tlM that nr. Kennedy had become 
Attorney General ^ the Bureau had learned fron Its 
experience vlth the Criminal Intelligence Program that 
the single 9 most productive intelligence-gathering 
technique had been microphone .surveillances of selected 
underworld figures « 

Hany of these microphone surveillances used 



to transmit the information 




obtained to an FBI monitoring center. Thesei 

did not 9 however I constitute a wire tap or 





technical surveillance. These 




e similar 



to **open lines" used by stockbrokers and music companies 
to transmit information and music from one location to 
another. It was normally possible for the FBI to make 



oral arrangements 



the telephone company involved 



t 




To obtain znxm ftuthorization from Attorney 
Genornl Kennedy » a ae«orandum on FBI stationery i 
classified ^Top Secret/' dated August 17 ^ 1961 • and 
enclosing the proposed letter to the telephone company 
in New York City^ vas delivered to Mr. Kennedy on 
August 17 9 1961^ by Assistant Director Courtney Evans. 
(Exhibit 60 





The following is the 



complete text of this memorandumt which was signed by 
Ur. Kennedy; 



The very first sentence of the memorandum of 
August 17 9 1961 9 which llr« Kennedy approved, stated 



that it is frequently necessary to 





n order to i&onitor microphone 
surveillances. The memorandum also stated that these 
situations occur when it is impossible to locate a 



premises covered by the microphone. On its faee» there< 
foro» this document informed former Attorney General 

i 

Ksanedy of the procedures and problems involved is 
MicrophOM survvillftnees which vera broader in seope 
than thm specifle issue presented in regard to 
i Vev Tork City. 




By affixing his signature to this memorandum^ 



It !■ 



that former Attorney General Kennedy waa 



not only authorizing the use of microphone eurvelllances 
in the Criminal Intelligence Program in New York City 
but vae also acknowledging that he was on notice that 
these microphone surveillances were used frequently 
and in several situations by the FBI elsewhere « 

On December 24 i 1965| Assistant to the Director 
DeLoacb and Assistant Director Gale interviewed former 
Assistant Director Evans about what had transpired 
when he took this mer.orandum to Attorney General Kennedy 
on August 17, 1961. During this interview » Mr« Evans 
recalled that he described fully thOj 

|in connection with microphone survell- 
lances, not only in New York Cityj but also elsewhere. 
Ur. Evans stated that there was no doubt in his mind 
that former Attorney General Kennedy was fully aware that 
the FBI was 

top hoodlums. (Exhibit 6l) 






Mr> Kennedy Requests Appropriate Surveillance^* of 




Airing the Summer of 1961 ^ information had come 
to the attention of llr. Kennedy that Teamster President 




G 




James Hoffa allegedly had sources inside the Criminal 
Division of the Department of Justice. He also learned 



tha 




Ur. Hoffa, planned to be in Washington^ D. C.p on 
August 7 1 1961^ to meet with his ^'contact*' in the 




ad no known 



Justice Department. Sine 



official business with the Justice Department, Mr. Kennedy 



Of Ur. Hoffa*s alleged sources in the Department* 

lir. Kennedy requested the FBI, through 
Assistant Director Evans, to conduct an appropriate 
surveillance oiflBH^^^^IBwhile he was in Washington 



in an attempt to determine the identity of any Department 
of Justice employee he contacted. (Exhibit 62 ) 

Zn a memorandum dated March 13 ^ 1962, Ur. Evans 
referred to Ur« Kennedy *s request for an appropriate 



surveillance*' o: 



le explained that while 



^appropriate surveillance" did not explicitly describe 
the surveillance requested by Attorney General Kennedy, 
there was no question but that the Attorney General *s 
request meant both a physical surveillance and a 



microphone surveillance o 




otel room. 



Acowding to Mr. Evans , it was understood that this 
investigation was to be discreet but that th 
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'ttorney General wanted all steps possible to be taken 
to determine ilUH^^HPnade contact vith anyone 
in the Justice Department. Mr. Birans added that the 
results of the microphone surveillance were reported 
to lfr« Kennedy in daily memoranda as the information 
was received^ (Exhibit 53 ) 

Mr! Kennedy Inquires About Possible FBI Microphone 
Surveillances 

On March 30 ^ 1962 » Ur« Kennedy summoned 
lfr« Evans to his office and told him that Joseph Volpe, 
formerly Chief Counsel for the Atomic Energy Commission ^ 
had informed the Attorney General that he had learned on 
the **highest authority** that Volpe *s office had been 
covered with a microphone surveillance during 1953 and 
19S4* lir. Kennedy asked llr« Evans if this had been an 
FBI microphone surveillance. Ur« Evans later reported 
to the Attorney General that this was not an FBI 
microphone surveillance. It is noteworthy ^ however , 
that lfr« Kennedy *s query reveals that there was little 
doubt in his mind that the FBI used microphone 

been should have been removed when it was necessary for 



lbr« Kennedy tliat it van not an FBI alcrophone 
surveillaaee. (Exhibit 64 ) 

Br, Kennedy Listens to Tag& Recordings of FBI Microphone 
Surveillances 



If there were any remaining doubt in 
lit*- Kennedy* s slind that the FBI was using microphone 
surveillances f it should have been dispelled during two 
visits he made to FBI field offices* On Uarch 19 ^ 1963, 
llr« Kennedy was briefed on organised crime investigations 
in the FBI^s Chicago Office. This briefing was attended 
by other Departmental officials » including Williaia 
Hundley f Chief of the Organized Crime and Racketeering 



about the corruption of local law enforcement officers 
by Chicago hoodlums , a tape recording from an FBI 
microphone surveillance was played for them. This 




recording contained a discussion between th 

Tand a lieutenant 0f 




the Chicago Police Departments 




62 



During the playing of this tape recording » 
both lir» Kennedy and Ur« Hundley Interrupted from time 
to time to Inquire as to the Identity of a particular 
speaker* The voices Involved In the conversation were 
identified for then. Also during the playing of the 
tape 9 or laamedlately thereafter^ Ur« Bundley asked whether 
the FBI had a **tech*' in a particular establishment which 
he named. He also asked if '^techs*^ were legal or Illegal, 
ify^ Kennsdy then stated^ ^'They're all Illegal^** 

Mr, Hundley also asked where the Installation 
was located from which this tape recording was obtained. 
I!r« Kennedy stated that he did not believe that he wanted 
to know the exact location of the Installation. 
Following the playing of the tape^ Ur. Kennedy asked 
whether or not the Chicago Police Department was aware 
of the information contained in this tape« He was told 
that it was not* 

Vhls conference in the FBX*8 Chicago Office 
lasted several hours longer than was originally intended* 
Following the conference and again at the airport prior 
to his departure from Cbicago^ l(r« Kennedy said to, 
Mr* Uarlin Johnson^ Special Agent in Charge of the FBI^s 
Chicago Office t that he was extremely impressed with 
the Chicago Officers investigative work against 



c 
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organised criae. and stated that he wanted the Chicago 
Office to keep up Its extensive and Intensive 
investigations in this fields 

The Special Agents Involved In this Chicago 
conference have submitted svorn statements concerning 
what transpired at the conference ^ including what 
lfr« Kennedy sald« (Eachlblt 65) 

* After he returned to Washington^ D. C.p 

Mr. Kennedy sent a letter to Ur. Uarlln Johnson In 
which he said that he appreciated the fine presentation 
made by Ur^ Johnson his Agents during his visit 
to Chicago • Ifr. Kennedy added that the presentation 



In regard to this conference in Chicago^ 
Mr. Hundley told Assistant to the Director DeLoach and 
Assistant Director Gale on December 30 ^ 1965 ^ that it 
was obvious to him at the time of the conference that 
the recording was obtained as the result of microphone 
coverage. He stated that he could not 9 of course, say 
What wmB Itt jlr« Kennedy 'S mind at the time he listened 
to the recording 0 and there was no open discussion of 

the fact that the recordlns came from microohone 
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coverage. Be did sajt however ^ that he felt that 
this was generally understood. (Exhibit 67) 

On another oeeasiont Ifr, Kennedy visited the 
New York Office of the FBI for a briefing on organized 
crime. Participants in this conference » held 



noveaoer xsfo«j. were 



aenneay^ sr« ca uUt^iuiaa w 



Mr« Kennedy *s Staffs Assistant Directors Courtney Evans 
and John F» Halone^ and approximately 25 7BX Special 
Agents assigned to the New York Office • At this 
conference t a tape recording taken from an FBI microphone 
surveillance was played for Ur. Kennedy # The taped 



conversation was be twee 





f notorious hoodlu; 



A gangland murder was the subject of the conversation 



n 4rMi 




recorded conversation was* at times ^ difficult to 
understand, ltr« Kennedy was provided with a written 
transcript to assist him in following the conversation. 

.Because there was some difficulty in under^ 
standing all of the recorded conversatiost Hr* Kennedy 
asked if this were the best equipment the Bureau had. 



Xn reply, Sx>ecial Agen 




eportedly said 
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that these individuals do not always meet in the most 
desirable locations and^ no matter how good the equipment 
iSf it cannot overcome the problem of guttural voices and 
whispered conver sat ions » such as were on this tape 

recording* 

Special Agents of the FBI who participated in 
this conference have submitted sworn affidavits as to what 
transpired, including the question asked by Ur« Kennedy. 
(Exhibit 68 ) 

Evidence Air, Kennedy ^s Staff Was Aware of FBI Use of 

Microphone Surveillances 

In addition to Ur» Kennedy's personal involve-* 
ment in matters relating to microphone surveillances » 
members of his Staff were^ in specific security and 
criminal cases, on notice that microphone surveillances 
were used by the FBI* The following are typical 
instances: 

(1) On Hay 25, 1961, Herbert J. Miller, Jr., 
Assistant Attorney General, Criminal Division, Department 

of Justice, sent a significant letter to Senator Sam J» 
Enrin* Jr. , of Nortb Carolina* Tbe folloving Is the 
oooplete text of this very revealing letter:^ 



"Tbaxik you tor jorsr letter of Hay 19, 1961. 

**X have been advised that ma of Fehniaxy 8, I960, 
the Federal Bureau of Investigation naintained 
78 vireta^. 

**Tott also request inf omation 'relative to the 

nature and eirtent of the use of electronio 
eavesdroppins apparatus by agents of the 



T t«««SA tf»ltJMl^AM ^llA 



Federal Bureau oi Investigation andi as in the 
case of viretapplnffg the toetaaique of electronio 
llstonins deirices la used on a highly restricted 
basis « The Federal Bureau of Investigation has 
67 of these devices in operation # The oajority 
are in the flold of internal security with a f e^ 
usod to obtain Intelliyrence infomation with 
jrorrard to orTanlged crlne ^* 

**Tbe Departnent feels the information in the 
third paragraph should renain confidential. 
However, whothor the information should be made 
public is left vith your discretion." (&chibit 69 ) 






•Underlining foor added emphasis 



••Discontinued because of pending proseoutive action under 
Internal Security Act ot 1950. 




* m. ' ' * 










<3) On August 16t 1963» lir« Willlao Foley, 
Acting Assistant Attorney General, Crininal Division, was 
orally advised by FBI representatives tbat the Los Angeles 
Office of the FBI had a aicrophone surveillance on 





as closely allied with the "skinming 



operation" involving the flow of illegal diverted funds 
froa Las Vegas gambling casinos to the leadership of 




La Cosa Nostra and other top racket element 
being considered for orosecution on an obstruction of JSk 
Justice charge. (Exhibit 71 ) 

(4) On April 23, 1963, Assistant Attorney Geiieral 
Herbert J, Miller of the Crininal Division was orally advisee 
that the FBI had microphone coveri^e of several of the 
subjects involved in the case 

al. This was a large<-scale bookmaking operation in 
Kansas City, Missouri, (Exhibit 72 > 

(5) On July 11, 1963, Assistant Attorney 
General Miller was orally advised by FBZ representatives 
that a microphone surveillance coverini 






in Las Vegas, Nevada, bad been compromised. 



was at that time 




under subpoena to a Federal Grand Jury in Los Angeles, 
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Californlaa probing tbe ftctlvities o 
* key figure in the **8klinBins operation** at Las Tegas. 
(Sshlbit 7^ 

(6) On Unreh 6, 1964, Assistant Director Evans 
orally adylsed Assistant Attorney General Herbert Hlller 
that the FBI bad mierophone surveillances oi " 




activities in Philadelphia, Pennsylvani 
as Attorney General Kennedy knev, vas a aember ofi 






e vaa then the subject 
of a case involvii^ Interstate Transportation in Aid of 
Backeteering-Sxtortion , and was awaiting trial. Assistant 
Director Bvans also told Ur. liiller on Uareh 6, 1964, that 



the FBI had microphone coverage on the||H|^^^|^|Pan 

illegal ganbllng casino in Hot Springs, Arkansas, inas- 
■uch as there was a possibility of Federal Grand Jury 
inqiairy into prevalent illegal ganbling in that city. 
(Exhibit 74) 

{ti A acBorandua dated April 9, 1964, entitled 
** Electronic Sorveillanee** was seat fron the FBI to 
Assistant Attorney Genet al Hlller. Hr. Hlller had for«> 
warded a copy of a Departmental memorandnm on the subject 
of oleetronie sorveillanees , which inroposed that the 




Department undertake a survey of equipment being used 

and a legal study of this matter. Ifr. Ulller had asked^ 

in his letter of transmittal ^ that the FBI comment on 

this proposal* The Director's memorandum to Ur. Ulller 

stated that such a study was not believed desirable 

principally because It would disclose confidential 

investigative techniques • The Director's memorandum 

also stated: 

'^^^ .as , the Department knows ^ this Bureau does 
utilise, on a very restricted basis, electronic 
investigratlve aids in the investigation of 
important matters affecting the security of 
the country and in the collection of important 
criminal intelligence infornation relating to 
organized crime, as well as similar Investiga** 
tlve matters involving the safety and well* 
being of a victim such as in kidnapping cases. 

^Zn such matters, the Department is aware that 
these electronic investigative aids have proven 
to be useful in the past and continue to be 
very helpful at present «^ (Exhibit 75) 

Since criminal Intelligence information relating 

to organized crime was not one of the categories for which 

the Attorney General could apjurove a technical surveillance 

(wire tap) 9 the reference to ^'electronic investigative 

aids*^ in the Director's memorandum could only have been 
intei^preted by the Department to have meant microphone 
murveillances .insofar as criminal intelligence matters 



wore concerned. 

I 




(8) Ur. Wllllan Hundley, Chief of the 
Oreanized Crime and Racketeering Section of the Department 
of Just ice 9 who also served in this position during the 
tine Ur« Kennedy vas the Attorney General p discussed 
his knowledge of FBI microphone surveillances with 
Assistant to the Director Deloach and Assistant Director 
Gale on December 30 , 1965. Ur. Hundley stated that he 
had been aware that the FBI had been using microphones 
in its investigation of the underworld **8kimming 
operations** pertaining to gambling receipts from casinos 
in Las Vegas* lllr« Hundley said^ ^*7ou cannot be in this 
business as long as I have been and read the FBI reports 
concerning skimming without knowing that this type of 
information had to come as a result of microphone 
coverage*** (Exhibi-t 76) 

Utm Hundley also stated that he had never 
discussed this with former Attorney General Kennedy but 
that he had discussed microphone coverage in Las Vegas 
with former Assistant Attorney General Herbert J» Uiller 

Who was head of the Criminal Division while Ur« Kennedy 

was the Attorney General. Hundley added that he had 
several discussions with Ur« Miller concerning 
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microphone surveillances in Las Vegas after a leak of 
information in Uarch, 1063 « resulted in the exposure of 
an FBI microphone surveillance at the Fremont Hotel in 
Las Tegas, 

Civil Suits In Las Vegas Involving FBI Microphones 

Following the discovery in Uarch^ 1963 , of the 
FBI Microphone surveillance in the office of Edward 
Levinson^ President of the Fremont Hotel in Las Vegas, 
Nevada^ a civil suit was brought on February 26 i 1964 i 
by Levins^n and the Fremont Hotel against the telephone 
company In Las Vegas « Although this suit was dismissed 
With prejudice on Uay 20, 1965| another civil suit was 
instituted on December -10, 19659 against the telephone 
c<»npany and the Special Agent in Charge « the Assistant 
Special i^ent in Charge ^ and two Special Agents of the 
Las Vegas Office of the FBXe (Exhibit 77) 

The Fred Black Case 



As noted prevlouslyi tracing the flow of funds 
Las Vegas I Neraday to La Cosa Nostra leaders vas of 
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prima importance in the Bureau over-all efforts to 
combat organized crime* 

During the time that Mr. Kennedy was 
Attorney General^ information vas developed that 
Washington lobbyist Fred Black , because of his known 
connections with individuals who served as couriers in 
the **skimming operation appeared to be personally 
involved in this flow of funds to La Cosa Nostra. As 
part of this investigation t a microphone surveillance 
was instituted on Black at the Sheraton^Carlton Hotels 
Washington^ D. on February 8, ld63« (Exhibit 78) 

During an interview with Bureau officials on 
June 2, 1966, former Assistant Director Evans stated 
that while Ur« Kennedy was Attorney General he had briefed 
Ur« Kennedy on the Black investigation, lir. Evans further 
stated that on one occasion he furnished Hr« Kennedy 
information which could only have come from a microphone* 
He added that the Attorney General could well have inferred 
the usage of microphones as a result of receiving this 
information* (Exhibit 98) 

On the basis of an investigation conducted by 
the Internal Revenue Service » Black was convicted in the 



United States District Court i Wasblngtont D« C«9 on 
Kay 5 9 1964 » for violation of Federal in^Be tax lavs* 
The conviction vas upheld in the Court of Appeals and the 
United States Supreme Court denied certiorari » 

Sutwequently^ on uay 24 ^ 1966, United States 
Solicitor General Thurgood Marshall filed a nemorandum 
before the Supreoe Court advising the Court that there 
vas an electronic surveillance of Black and that . 
conversations between Black and his attorney had been 
intercepted* As a result of lfr« Uarshall^s iDemorandum, 
the Supreme Court requested additional details concerning 
the electronic coverage of Black* 

Almost tvo weeks before Ur« Marshall's 
memorandum was f iled. Assistant to the Director DeLoach 
and Assistant Director Gale had, on May 11 , 1966, brought 
to the Department's attention the pitfalls involved in 
so advising the Supreme Court* The Department was told 
that the results of the conversation between Black and 
his attorney had not been disseminated outside the Bureau* 
Therefore f the prosecution was not aware of the monitoring 
and did not, of course, use it against the defendant* 
Furthermore, no motion had been made by the defense to 



determine If the Govermnent had nlerophone coverage. 
In addition, the nonitorii^ occurred approximately one 
year before the trial and involved an attorney who did 
not appear as an attorney of record. Finally^ tbe 
disclosure would trigger unwarranted criticism of the 
FBI and the Department and could come at an inappropriate 
time in view of the pending case against Bobby Baker 
and the civil suit in Las Vegas. Despite these cogent 
arguments^ the Department filed the memorandum so it 
would have *'clean hands." (Exhibit 93) 



hands" on the matter of authorization for microphone 
surveillances. Attorney General Katzenbach had, in a 
conference on May 23 , 1966, attended by Assistant 



Director Gale - a^'xeed to include in the memorandum a 



footnote stating "there was general Departmental 
authorization of longstanding for the use of these 
devices." On the following day, the Attorney General 
had this footnote deleted from the memorandum. 
(Exhibit 94) 



The Department also wanted to have "clean 



As of July 11, 1966, this natter was still 




1 

! 



- 74a - 



On July 16 9 1964, tli« Dir«eter, in a telephone 
eonversation vith the President » discussed the FBI's 
investigation of events surrounding the nurder of 
Hegro educator Lenuel Penn on a Georgia highway. 
(Exhibit 8(9 During this telephone eonversationt the 
Director told the President that the FBI had installed 
a microphone in a building next to the garage where 



I Klansnen gathered in Athens^ Georgia. 















DEPAETUnrrAL POLICY ON MICIIOPHONSS 



Beview of Bureau Policy ^ October^ 1964 

In the Interin period from the reaignatloB of 
Attorney General Kennedy on Septeiaber 3^ 1964« to the 
svearing in of Attorney General Nicholas deB. Katsenbach 
on February 13^ 1965^ existing Bureau policy concerning 
special investigative techniques, including microphones, 
vas reviewed « The results of this review were set forth 
in a memorandum from former Assistant to the Director 
Belmont to Associate Director Tolson dated October 6, 
1964 « (&^bit8^ 

In regard to microphones, llr« Belmont stated 
that they were being used in security cases and criminal 
intelligence matters and that each installation had to be 
approved by Ur« Tolson • Be also said that microphone 
surveillances had been a primary source of information on 
organized crime, particularly in regard to La Cosa Nostra 
fiHHaH that this Information had enabled the FBI to 

iniiltratOi penetratOi and disrupt organized crime* More* 

over, it had also provided leads for the development of 
live informants. 
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Kr. Belsioat also pointed out In his nemorandun ^ 
tbat the FBI had discontinued dissemination of information 
from microphone surveillances to the Department of Justice 
and United States Attorneys » except when an impending 
murder vas involved. This policy had been adopted following 
the leak of information from the Departmrat^ which exposed 
the FBI microphone surveillance at the Fremont Hotel in 
Las Vegas in Uarch, 1963 • The Director approved the 
policies outlined by .Jlr« Belmont* 

Mr> Katzenbach to Approve All Microphone Surveillances 

Attorney General Katzenbach^ in a conversation 
with the Director on Uareh 30^ 1965^ stated that he would 
like to set up a procedure, similar to that in effect 
concerning technical surveillances » whereby he would be 
advised by the Bureau of microphone surveillance installa- 
tions « (Exhibit 83} On the same day, the Director sent a 
memorandum to the Attorney General which contained the 
followings 

^Xn line with your suggestion this 
morning p X have already set up the 
procedure similar to requesting of 
authority for phone taps to be 
utilized in requesting authority 
for the placement of microphones* 
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In other words ^ I shall forward to 
you froa time to time requests for 
authority to Install microphones 
Where deemed Imperative for your 
consideration and approval or 
disapproval # Furthermore , I have 
instructed that^ where you have 
approved either a phone tap or the 
Installation of a microphone^ you 
be advised when such is discontinued 
if in less than six months and, if 
not discontinued in less than six 
months t that a new request be 
submitted by me to you for extension 
of the telephone tap or microphone 

Am^mt^^^ n ^ It ' /n t^^«^J^A^\ 

On Uay 6^ 1965, the Director and Ur« Belmont 
discussed microphone and technical surveillances with 
Attorney General Katzenbach. (Exhibit 85> At the outset 9 
the Attorney General stated that he was not concerned about 
the use of these techniques in security cases* He stated 
that he agreed with the Director's position, originally 
presented to Attorney General Tom Clark^ that all technical 
surveillances used thxoughout the Federal Government should 
be ap^oved by the Attorney Generals ^e then suggested the 
desirability of channeling all these Federal Government 
technical surveillauices to the FBI for central control and 
handling. 

The Director argued successfully against this 
proposal by stating that, as the FBI bad learned through 
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experience^ It la necessary to hold knovledge of these 
anrvelllances to an absolute minimum* Zt vas further 

;^/<iliA UWbAJ»AW«itaW * MA ^VW^ 



and microphone surfrelllances was confined to him and his 

« 

office staff ^ except vhere prosecution vas being considered 
in a particular case. 



During this discussion^ the Attorney General 



expressed concern that the Department and the Bureau 
might be embarrassed in court over the use of microphone 
surveillances involving trespass in hoodlum cases • In 
answer to a quostion^ the Attorney General was advised 
that approximately 95 per cent of the microphone installa*. 
tions involved trespass* 

The Attorney General was advised that these 
microphones were necessary unless he wanted to cut back 
on the attack against organised crime* Xt was pointed out 
that La Cosa Nostra is a powerful group which spearheads 
organized crime* Zt has immense power through corruption^ 
grafts and influence in political and law enforcement circles. 
Zt wields power over its membership and associates through 
fear# It constitutes a menace to the welfare of tba 
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country because of Its pover and Inf luencOt been 
surrounded Iqr M aura of invincibility # 

UTm Satsenbaeh vaa reainded that the FBI had 
been vaglng an all--out attack on La Cosa Nostra « In 
this attach, nicrophone surveillances had been invaluable 
in providing intelligence information leading to 
identification of La Cosa Nostra members, and information 
concerning their areas of influence, their organization, 
and their activities. 

Attorngy General Discontlnueg All Microphone Survelllancea 

The Attorney General, on July 12, 1965, Inforsaed 
the Director that he vould like to have all microphone 
surveillances suspended at that time, because of tlx e 
pressure being brought to bear, particularly on the Internal 
Revenue Service, by the United States Senate Subcommittee 
on Administrative Practice and Procedure headed by 
Senator Long of Ulssouri. (Exhibit The Attorney General 
said that he wanted to be in a *^sitlon to state that the 
FBI had no microphone surveillance coverage^ 











his conversation with the Attorney General on July 12 ^ 
19650 the Director enunciated Bureau policy. In so doine, 
he stated: 

**In view of the growing delicacy in this whole fields I 



J ^ n %^ 



0 reluctant to approve 



surveillances until the atnospbere has been clarified. 

**I realize the value of technical surveillances as well 
as of microphone installations ^ both in our security 
and in our crime Investigations » but if it be the will 
of Congress and the desire of the Attorney General 
that they be completely suspended^ we will^ of course i 
have to comply with it.^ 

Attorney General A^yaln Authorizes Microphone Survelllaaces In 
Security CaGes " ^^'^ ~ 



In response to several requests from the Bureau 

for guidelines in the use of special investigative 

techniques 9 Attorney General Katzenbach^ by memorandum dated 

September 27, 1965, made the following statements on 

microphone surveillances: 

^There are many instances where the use of portable micro- 
phones or portable recorders are necessary and appropriate 
and do not involve trespass or questions of admissibility 
of evidence or legality* Where such questions are not 

raised I believe the Bureau should continue to use these 

techniques in cases where you believe it appropriate with- 
out further authorization from me. Again^ I am aware 
that such techniques have been Judiciously used in the 
past, and while they may have been abused by other agencies t 





I do not believe tbey have been abused by tbe Bureau 
In any Instance • 



**Tfae use of vlretaps and microphones involving trespass 
present nore difficult probloxas because of the inad^ 
ais3ibility of any evidence obtained in court cases and 
because of current :iudicial and public attitudes 
regarding their use* It Is ny understanding that such 
devices \7ill not be used ivithout ny author izati. on» 
although in emergency circunstances they may be used 
8Ub;)ect to my later ratif ication« At this time I 
believe it desirable that all such techniques bo confined 
to the gathering of intelligence in national security 
matters, and I yill continue to approve all such requests 
in the future as I have in the past. I see no need to 
curtail any such activities in the national security 
field « 

**It is also my belief that there are occasions outside 
of the strict definition of national security (for 
example, orgranized crime) when it vould be appropriate 
to use such techniques for intelligence purposes « 
However, in the light of the present atmosphere I 
believe that efforts in the immediate future should 
be confined to national security « Z realize that 
this restriction ^ill hamper our efforts against 
organized crime and will require a redoubled effort 
on the part of the Bureau to develop intelligence 
through other means.** (Exhibits?) 

•t 

Cxurrent Bureau Policy on Microphone Surveillancest 1966 

After the Attorney General again granted the FBI 

muthorlty to use microphone surveillances to gather Intelligence 

in national security mattera^ the Bureau^ f ollowins thm 

proeedure estabUshsd by Ifr* Satzeabach to obtain his 
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selected cases* 

Zn an Octeber 29 ^ 1965^ aei&oraiidua dealing with 
the Ziong Comal ttee^ the Bureau* s use of vire taps and 
alcrophone surveillances vas reviewed for the Direct or • 




Zn accordance vith the Director's instructions, 
all microphone surveillances in security cases vere dis- 
continued on November 1^ 1965^ because all of them used 




There vere^ of course^ no microphone 



surveillances on criminal eases at this time because they 
had bees discontinued at the Attorney General's request in 
July 9 1965 t 

After November 1^ 1965^ the Attorney General 



and the Director approved a limited number of microphone 
surveillances in security eases which did not involve 




surveillances vers revieved on an individual basis^ and 
tbe Director ordered tbea to be discontinued « 




Presidential llemorandma of June 30^ 1965 



mental attorneys conferred regarding a Presidential 
nomorandum^ dated June 30 , 1965^ "erhich dealt with technical 
and nicrophone surveillances* (Exiiibit 90) This moioranduai 
addressed to all heads of executive dopartnents and agencies p 
established strict guidelines for the use of technical sur- 
veillaneeSy principally the obtaining of approval from the 



AAA 



complete l&Tontory of all neelianical and eleetroole equlp- 

aeat capable of intercept Ine telephone convereatloiui* 



'tbe Burg* All obt&l&ed authority {tom tte 
Attorney General and consulted with the Department regarding 

a 

the use of these surveillance techniques » the Departmental 
representatives stated that the Bureau was already complying 
with the ^Presidential menorandum and that it would not he 
necessary to submit an inventory of equipment* 

Attorney General Katzenbach Prepared to Stand Behind FBI 

During BeoeaheVp 1965 ^ newspaper and other sources 

brought to the attention of the Bureau that former Attorney 
General Robert F* Kennedy had allegedly stated that he 
never authorized the use of microphone surveillances in 
FBI investigations of organized crime* 

By memorandum from the Director to the Attorney 
General t dated January 5^ 1966^ reference was made to state- 
ments in the press which indicated that former Attorney 
General Kennedy and Departmental officials had not been aware 
of the FBI^s use of microphones in the investigation of 
organized crime « (Exhibit 91) The Director then set forth 
facts which illustrated that lfr« Kennedy and Departmental 
officials were on notice that the FBI was utilizing 



microphone surveillances in its investigation ot organized 
crime. These facts have been incorporated into an earlier 
section ot this brief entitled^ ^entire of Attorney General 
Kobert Kennedy^ 1961«-1964.^ 

In a menorandum dated January 13^ 196G^ Attorney 
General Katzenbach referred to the relationship between 
f oraor Attorney General Kennedy and the FBI in regard to 
the use of microphone surveillances in the investigation 
of organized crime. (ISxhibit .92) £Ir* Katzenbach stated 
that Ur. Kennedy had informed him^ at the tine of the 
original Las Vegas lav suit against the telephone company ^ 
ft nr| subsocjuent ly ^ that he was unaware that the FBI used 
microphone surveillances against organized crime* 
Ur* Satzenbach stated^ however^ he believed^ **that the 
actions of the FBI in this area were in any event Justified 
on the basis of understandings between the Bureau and prior 
(pre«>1961) Attorneys Generals Z am prepared to stand behind 
those actions «^ 
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THE liONG COaUITTEK 

In early I965t the United States Senate Subcommittee 
on Administrative Practice and Procedure » headed by Senator 

Sdvard V* Long of Uissouri and popularly known as the 

« 

Long Committee 9 began inquiries into Federal encroachments 

on citizens* privacy* The Committee's early inquiries 

centered largely on the use of electronic surveillances 

by the Internal Revenue Service and that agency received Invasion 

Privacy 

considerable adverse publicity as a result of these hearings « 





965, p*l) 

approval 9 Assistant to the Director OeLoach and Assistant 
Director Gale conferred with Senator Long and with the 
Committee's Chief Counsel Bernard Fensterwald, Jr., to 
present to them a factual account of the B\xreau*s strictly 
limited use of electronic surveillances under tightly 
controlled administrative procedures « (Exhibit 95) 

Follovlng these conferences f the Director sent 
Senator Long a letter dated January 20 ^ 1966. (Exhibit 96) 
In this letter 9 the Director expressed his appreciation for 

the opportunity to work with the Senator and his Committee 

staff and for the opportunity to subult to thesi for their 

* I' 

close scrutiny the FBI's policies and procedures regarding 
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On April 25, 1966 , Seiwtor Long advised Mr. DeLoach that 
he had no intention vhatsoever of holding committee hearings regarding 
the IBZ*s use of listening devices • (Bshibit 97) The Senator 
repeated an earlier statement that, at the right psychological time, 
h^ intended to release to the press the Director's letter of 
January 20, 1966, and a statement from the Committee absolving the 
TBI of any wrongdoing in its use of microphones and wire taps. 
According to Senator Long, the time for releasing the Director's 
letter and the Committee's statement was not then propitious because 
newspapermen, such as Drew Pearson and David Kraslow, were pressuring 
him to hold public hearings concerning the IBI's use of electronic 
eavesdropping devices. Since Senator Long had not made these 
releases as of July 11, 1966, he apparently feels that the time 
is still not propitious. 
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DZPARI/.E.MAL ATTCFNEY '::iLLIAt'i L. GARDNER APPEARED AT THEy^jV 
DZIaOIT F5I OFFICE, :;AY 17 , 1976, AND APPARENTLY CO^PLETED PE- NBi 
VIEV; OF DETROIT FILES LATE AFTERNOON AS HE DEPARTED DETROIT OFFICE 
Aiv3 INDICATED KE CONTEMPLATED RETURN WASHINGTON, D.C., MORNING, 



i' 



lAY le, 1976. PER HIS REQUEST GARDNER REVIEWED THE FOLLOWING 



DETROIT FILES 
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AKA, SGE 

IS, VOLUMES 144-167, DATED NOVEMBER 24, 1969 



9 -TfUNE 2U 1974; . , . < 
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10!S-29SS5, VOLUME 12, SERIAL 682, FD-SeS, DATED NOVEMBER 2, 1972, 
REVEALING FRIDAY NIGHT SOCI ALISTS^.FpRUM MEETI NG , DECEIVER l?', 
1971, ATTACHING a1 



19 19, 
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